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])t the United States Circuit Court of Appeals, for the Ninth

Circuit.

TILL PRICE, JAFET LINDEBERG,

GABE PRICE and CHRIS TREM-

PER,
Plaintiffs in Error,

vs.

R. C. CONNORS,
I

Defendant in Error,

Order Enlarging Time to File Transcript of the Record and

Return of Writ of Error.

Good cause appearing therefor, it is hereby ordered,

by the undersigned Judge, who signed the citation on

the writ of error in the above-entitled action, that the

time for the plaintiffs in error to file the transcript of

the record and the return of the writ of error in the

office of the clerk of said Court of Appeals, be, and the

same is hereby, enlarged forty days from the date of

this order.

Dated Nome, Alaska, June 10th, 1905.

ALFRED S. MOORE,
Judge of the United States District Court, District of

Alaska, Second Division.

Service of the foregoing order is hereby admitted this

lath day of June, 1905.

Attorney for Deft, in Error.
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[Endorsed] : No. 1215. Original. In the United

States Circuit Court of Appeals, for the Ninth Circuit.

Till Price et al., Plaintiffs in Error, vs. R. O. Connors,

Defendant in Error. Order Enlarging- Time to File

Transcript of the Record and Return of Writ of Error.

Filed Jul. 12, 1905. F. D. Monckton, Clerk.

//( the Uiiifnl States District Court, for the District of

Alaska, Second Dirision.

R. C. CONNORS,

Plaintiff.

vs.

J. W. GRIFFIN, TILL PRICE, JAFET
LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON
and CHRIS TRE:\IPER,

Defendants.

Complaint.

Plaintiff complains of said defendants, and for cause

of action alleges:

I.

That on and prior to the 15th day of August, 1901,

Fiulay Mcintosh, Peter Mcintosh, Eugene Richards and

A. J. Stewart were in the peaceable and lawful posses-

sion of that certain placer mining claim known and de-

scribed as the California Fraction, located on the North

side of Glacier Creek, a tributary of Snake River, in

Cape Nome Mining and Recording District, District of
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Alaska, operating the same by themselves and em-

ployees as a workable mine.

II.

That on the 12th day of August, 1901, the said Finlay

Mcintosh, as superintendent of the management of said

mine, employed plaintiff as a practical miner to work

upon said claim at the agreed rate of wages of five dol-

lars per day, and board and lodging, and that plaintiff

thereupon entered upon said claim as an employee under

said employment.

III.

That said defendants, and other persons unknown to

I'laintiff, on the loth day of August, 1901, upon said min-

ing claim in the district aforesaid, then and there being,

did then and there unlawfully and riotously assemble,

gather and act together, being then and there armed

Avith and carrying dangerous weapons, to wit, pistols,

rifles, revolvers, guns and other offensive weapons, and

being so as aforesaid assembled, congregated and acting

together armed, did then and there unlawfully, riotously

and by force of arms,wantonly, recklessly, maliciously,

and in total disregard of the law, assault, beat and

wound plaintiff, by then and there shooting plaintiff

through the left thigh from behind, thereby inflicting

upon plaintiff a painful and dangerous wound, and for

which wounding plaintiff was in no way to blame, and

that there was no provocation whatever for said acts.
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IV.

That because of the inflicting of said Avound so as

aforesaid, plaintiff became sick and suffered great bodily

pain and was confined to his bed in Dr. Call's hospital

at Nome, Alaska, from the 15th day of August, 1901,

until the 2d day of September, 1901, and thereby in-

curred expenses in the sum of one hundred and sixty

dollars (flGO.OO) for medicine, medical attendance and

nursing, during his said illness and prior to being able

to walk on crutches.

V.

That because of the inflicting of said wound so as

aforesaid, plaintiff was wholly incapacitated for the

performance of any manual labor from the 15th day of

August, 1901, to the 15th day of December, 1901, and

was compelled to, and did, from the 2d day of Septem-

ber, 1901, up to on or about the 15th day of December,

1901, go about on crutches, and unable to perform any

labor whatever.

That plaintiff is a miner by occupation, and at the

time of said injury was earning fS.OO per day and board,

which was the going rate of wages, and that because

of said wounding, plaintiff was unable to perform any

labor whatever from the 15th day of AugTist, 1901, up

to the 15th day of December, 1901, thereby losing his

time between said dates to his damage in the sum of

six hundred dollars (fOOO.OO).

That because of such enforced idleness as aforesaid,

in addition to the loss of time, plaintiff was compelled to

and did incur expenses in board and lodging in the sum
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of one hundred and eighty dollars (.f180.00) to his addi-

tional damage in that amount.

VI.

That because of the inflicting of said wound so as

aforesaid, plaintiff suffered great physical and mental

pain, and at times continues to suffer physical pain be-

cause of said wound,and on account thereof has been per-

manently injured to such extent as to be incapacitated

from performing manual labor at his usual occupation

of a miner; that prior to said injury, plaintiff was physi-

cally strong and able and capable of performing all

classes of manual labor pertaining to the occupation of

a miner, and capable of earning, and did earn, $5.00 per

day net at his occupation, but that since said injury

caused by said shooting and wounding as aforesaid,

plaintiff's capacity for manual labor as a miner has been

greatly impaired; his leg so weakened because of said

wound as to now be unable to carry on his former oc-

cupation as a practical miner, or to engage in any other

occupation where the use of a sound leg is necessary in

the performance of manual labor, to his permanent in-

jury and damage in the sum of thirty thousand dollars

(.f30,000.00).

Wherefore, plaintiff prays judgment against said de-

fendants in the sum of $160.00 expended for medical at-

tendance, medicines and nursing; for the sum of $600.00

for loss of time; for the sum of $180.00 for board and

lodging while ill; for the sum of $30,000.00 for loss of

capacity for labor, physical and mental pain caused by



6 Till Price et al.

snid shooting and wounding and consequent permanent

injury to plaintiff's leg, aggregating the sum total of

thirty thousand nine hundred and forty dollars (|30,940,-

00), together with the costs of this suit.

GEO. D. SCHOFIELD,

Attorney for Plaintiff.

United States of America,"^

\ SS, A

District of Alaska.
j

R. 0. Connors, being first duly sworn according to law,

deposes and says that he is plaintiff herein; that he has

read the foregoing complaint, knows the contents there-

of, and that the same is true as he verily believes.

R. C. CONNORS.

Subscribed and sworn to before me this 28d day of

September, 1902.

[Notarial Seal] GEO. D. SCHOFIELD,

Notary Public for the District of Alaska, Residing at

Nome.

[Endorsed] : (1). No. 832. In United States District

Court, District of Alaska, Second Division. R. C. Con-

nors vs. J. W. Griffin et al. Complaint. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Sept. 30,

1902. Geo. Y. Borchsenius, Clerk. By H. A. Haagen-

sen, Deputy Clerk. Geo. D. Schofield, Atty for Plaintiff.

Reber.
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Jn tJie United States District Court for the District 0/

Alaska, Second Dicision.

R. 0. CONNORS,
Plaintiff,

vs.

J. W. GRIFFIN, TILL PRICE, JAFET
LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON
and CHRIS TREMPER,

Defendant&.

Summons.

The President of the United States of America, Greet-

ing, to J. W. Griffin, Till Price, Jafet Linderberg,

Frank Price, Gabe Price, John Erickson and Chris.

Tremper

:

You are hereby summoned to appear in the United

States District Court for the District of Alaska, Second

Division, at Nome, Alaska, within thirty days after ser-

vice of this summons, exclusive of the day of service,

and defend the above-entitled action in the court afore-

said; and in case of your failure so to do, judgment will

be rendered against you according to the demand of the

complaint, now on file in the office of tlie clerk of said

court, a copy of which complaint is herewith served upon

you.

You are further notified that the object of said action

is to recover damages against you in the sum of |30,-

940.00 for an assault and battery committed upon plain-

tiff on the 15th day of August, 1901, by shooting plaintiff
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tlirougb the leg, and you are hereby notified that plain-

tiff will take judgment against you in the sum of |30,-

940.00, in case of your failure to answer said complaint.

Witness the Honorable ALFRED S. MOORE, Judge

of said court, and the seal of said court affixed on this

30th day of September, 1902.

[Seal of Court] GEO. V. BORCHSENIUS,

Clerk of the United States District Court, District of

Alaska, Second Division.

By H. A. Haagensen,

Deputy Clerk.

United States of America,"^

Second Division.

District of Alaska.

I hereby certify that I received the annexed summons

on the 30th day of September, 1902, and thereafter on

the same date I served the same at Nome upon J. W.

Griffin, Till Price and John Erickson, and thereafter on

the 2'd day of October, 1902, I served the same at Nome

on Frank Price by delivering to and leaving with each

of them a cojiy thereof, together with a certified copy

of the complaint filed herein. After due and diligent

search I was unable to find Jafet Lindeberg, Gabe Price

and Chris Tremper within my district.

Returned this 1th day of October, 1902.

FRANK H. RICHARDS,
United States Marshal.

By J. H. D. Bouse,

Deputy.
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MARSHAL'S COSTS:

4 services $24.00

United States of America,

Second Division,

District of Alaska.

I hereby certify that I received the annexed summons

on the fourth day of October, 1902, and, thereafter, on

the tenth day of October, 1902, I served the same at

Nome upon Chris Tremper, by delivering to and leaving

with him a copy thereof together with a certified copy

of the complaint filed therein.

Returned this 10th day of October, 1902.

FRANK H. RICHARDS,

United States Marshal.

By F. W. Davis,

Deputy.

MARSHAL'S COSTS:

1 service
^^'^^

[Endorsed] : No. 832. United iStates District Court

of Alaska, Second Division. R. C. Connors vs. J. W.

Griffin et al. Summons. Filed in the Office of the Clerk

of the United States District Court, Alaska, Second

Division, at Nome, Alaska. Oct. 10, 1902. Ceo. V.

Rorchsenius, Clerk. By H. A. Haagensen, Deputy

Clerk. 1144. Geo. D. Schofield, Atty. for Plaintiff.

H. A. H.
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In the United States Distriet Court for the District of

Alaska, Second Division.

R. O. OONNO'ES,

Plaintiff,

TS.

J. W. GRIFFIN, TILL PRICE, JAFET '

LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON
and CHRIS TREiMPER,

Defendants,

Alias Summons.

The President of the nited States of America, Greeting,

to J. W. Griffin, Till Price, Jafet Lindeberg, Frank

Price, Gabe Price, John Erickson and Chris Trem-

per: i

You are hereby summoned to appear in the United

States District Court for the District of Alaska, Second

Division, at Nome, Alaska, within thirty days after

service of this summons, exclusive of the day of service,

and defend the above-entitled action in the court afore-

said; and in case of your failure so to do, judgment will

be rendered against you according to the demand of the

complaint, now on file in the office of the clerk of said

court, a copy of which complaint is herewith served

upon you.

You are further notified that the object of said action

is to recover damages against you in the sum of $30,-

940.00 for an assault and battery committed upon plain-

tiff on the 15th day of August, 1901, by shooting plain-
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tiff through the leg, and you are hereby notified that

plaintiff will take judgment against you in the sum of

$30,940.00, in case of your failure to answer said com-

plaint.

Witness the Honorable ALFRED S. MOORE, Judge

of said Court, and the seal of said Court affixed, on this

2d day of July, 1903.

[Seal of Court] CxEO. Y. BORCHSENIUS,

Clerk of the United States District Court, District of

Alaska, Second Division.

By H. A. Haagensen,

Deputy Clerk.

United States of America,
>|

District of Alaska,
j^

-

Second Division. J

I hereby certify that I received the annexed alias

summons on the 3d day of July, 1903, and thereafter,

on the 6th day of July, 1903, I served the same at Nome,

Alaska, upon Jafet Lindeberg, by delivering to and

leaving with him a copy thereof, together with a certi-

fied copy of the complaint filed therein.

Returned this 7th day of July, 1903.

FRANK H. RICHARDS,

United States Marshal.

By Geo. W. Comeford,

Deputy.
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MARSHAL'S COSTS.

1 Service $6.00.

[Endorsed]: (3) No. 832. United States District

Court for the District of Alaska, Second Division. R.

O. Connors, Plaintiff, vs. J. W. Griflfiu, et al.. Defendants.

Alias Summons. Filed in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Jul. 7, 1903. Geo. V. Borchsenius,

Clerk, By H. A. Haagensen, Deputy Clerk. 1144.

Geo. D. Schofleld, Attorney for Plaintiff, Nome, Alaska,

H. A. H.

In the United ^States District Court for the District of

Alaska, Second Division.

R. C. CONNORS,
Plaintiff,

vs.

J. W. GRIFFIN, TILL PRICE, JAFETt'

LINDEBERG, FRANK PRICE, f

GABE PRICE, JOHN ERICKSONV
and CHRIS TREMPER, I

Defendants. /

Answer.

Oome now the defendants Frank Price, J. T. Price,

John Erickson, and Criss W. Tremper, and for answer

to the complaint of plaintiff herein filed, deny:

I.

All and singular each and every allegation in said

complaint contained, and the whole thereof.
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And for a further and separate answer and defense

hereto allege:

I.

That on a certain date in October, A. D. 1902, and sub-

sequent to the filing of the complaint in the above-en-

titled action, plaintiff, for a good and valuable consid-

eration in hand paid to plaintiff by defendants, released

defendants from all and every liability, damages or

demands of all and every kind and nature, and espec-

ially from all demands, claims, damages and cause of

action alleged and set out by plaintiff in the complaint

filed in the above-entitled action.

Wherefore, defendants pray that plaintiff take noth-

ing by his action, and that defendants recover costs

against plaintiff.

SULLIVAN c^c FIXK,

Attorneys for Defendants.

United States of America, >

Lss.

District of Alaska, J

C. E. Hoxsie, being first duly sworn, deposes and says:

That he is the agent of the above-named defendants:

that as to the matters and things set out in defendant's

first answer and defense affiant believes said allegations

to be true, and affiant verifies said first answer and de-

fense for the reason that answering defendants are

not now within the District of Alaska: and as to the

second further answer and defense of defendants affi-

ant verifies said second and further answer and defense

for the reason that the facts therein stated are within
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the personal knowledge of affiant, and for the further

reason that answering defendants are not now within

the District of Alaska, and affiant is the agent of such

answering defendants.

C. E. HOXSIE.

Subscribed and sworn to before me, this 29th day of

October, 1902.

[Notarial Seal] JAS. W. BELL,

Notary Public in and for the District of Alaska.

Service of a true copy of the within answer is hereby

accepted this 30 day of Oct., 1902.

GEO. D. SOHOFIELD.

Per W. H. BAKD,

Attorney for Plaintiff.

[Endorsed]: (4) 5. No. 832. In United States

District Court for the Second Division of the District

of Alaska. R. O. Connors, Plaintiff, vs. J. W. Griffin et

al.. Defendants. Answer. Albert Fink. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Oct. 30,

1902. Geo. V. Borchsenius, Clerk. By H. A. Haagen-

sen, Deputy Clerk. H. A. H.
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In the Uniird States District Court for the Distrirt of

Alaska, Second Division.

K. C. CONNORS.

Plaintiff.

vs.

J. W. GRIFFIN et al..

Defendants,

Reply.

Plaintiff for reply to the answer of Franlc Price. J.

T. Price, John Erickson and Ctiss W. Tremper, sars:

That he denies each and evei*T allegation contained

in the "further and separate answer" of said defend-

ants.

Wherefore, plaintiff pravs judgment as requested in

his complaint herein.

GEO. I). SOHOFIELD,

AttT. for Plaintiff.

United States of America,"^

J>.ss.

District of Alaska. J

Geo. D. Schofield, being first duly sworn, deposes and

says, that he is attorney of record for plaintiff herein;

that he has read the foregoing reply, knows the con-

tents thereof, and believes the same to be true; that the

reason affiant verifies this reply is, that plaintiff is tem-

porarily absent from the District of Alaska, and further

affiant saith not.

GEO. D. SCHOFIELD.
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Subscribed and sworn to before me this 3d day of

November, 1902.

[Notarial Seal] W. H. BARD,

Notary Public for Alaska—Nome.

Service by receipt of a certified copy of foregoing reply

admitted on this 3d day of November, 1902.

SULLIVAN & FINK,

Attys. for Defendants Frank and J. T. Price, John Erick-

son and Oriss Tremper.

[Endorsed]: (5) 6. No. 832. In United States Dis-

trict Court, Second Division. R. O. Connors, vs. J. W,

Griffin et al. Reply. Filed in the Office of the Clerk

of the United States District Court, Alaska, Second

Division, at Nome, Alaska. Nov. 5, 1902. Geo. V.

Borchsenius, Clerk. By H. A. Haageuseu, Deputy Clerk.

Geo. D. Schofield, Atty. for Plff. H. A. H.

In the United States District Court for the District of

Alaska, Seoond Dimsion.

R. 0. CONNORS,

Plaintiff,]

No. 832.

J. W. GRIFFIN et al.,

Defendants,

Answer of Defendant Griffin.

Comes now the defendant J. W. Griffin, and for his
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answer to the complaint herein, denies each and every

allegation in said complaint contained.

Wherefore said defendant prays that he may be hence

dismissed with his costs.

JAMES W. FENTON and

T. M. REED,

Attorneys for Defendant J. AV. Griffin.

ITnited States of America,
^

>-«s.

District of Alaska, J

T. M. Reed, Jr., being first duly sworn on his oath de-

poses and says: That he is the attorney for defend-

ant J. W. Griffin in the above-entitled action; that he

has read the above answer, knows the contents thereof,

and that the same is true. ;

That he makes this affidavit for the reason that said

J. W. Griffin is absent from the District of Alaska.

T. M. REED.

Subscribed and sworn to before me this 15th day of

April, A. D. 1908.

[Notarial Seal] W. W. SALE,

Notary Public in and for the District of Alaska.

[Endorsed]: (6) No. 832. In the United States Dis-

trict Court, District of Alaska, Second Division. R. C.

Oonuers, Plaintife, vs. J. W. Griffin et al., Defendants.

Answer of Defendant Griffin. Filed in the Office of the

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. May 14, 1903. Geo. V.
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Borclisenius, Clerk. By H. A. Haagenseu, Deputy

Clerk. T. M. Eeed, Jr., Atty. for said Defendant. H.

A. H.

In the United States District Court for the District of

Alaska, Second Dirision.

K. C. CONNORS,
Plaintiff,

vs.

J. W. (IRIFFIN, TILL PRICE, JAFET'
LINDEBERG, FRANK PRICE,
GABE PRICE, JOHN ERICKSON
and CHRIS TREMPER,

Defendants.^

Separate Answer of Jafet Lindeberg to Pl"intiff's Complaint.

Comes now Jafet Lindeberg, one of the defendants in

the above-entitled action, and for a separate answer to

plaintiff's complaint denies each and every allegation

thereof.

And for a further and separate answer to said com-

plaint, this defendant alleges that on or about the first

day of November, 1902, the said plaintiff in the above-

entitled action, for a valuable consideration to him in

hand paid and by him received, to wit; the sum of five

hundred dollars in lawful money of the United States,

made, executed and delivered to this defendant a re-

lease in writing, wherein and whereby he acknowledged

full satisfaction and payment for the alleged cause of

action set out in plaintiff's complaint, and wherein and

wherebv he released and discharged this defendant from
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the cause of action set forth in plaintiff's complaint and

acknowledged full satisfaction and payment thereof.

And for a second further and separate defense to

plaintiff's complaint this defendant alleges that on or

about the first dav of Xorember, 1903, the plaintiff in

the above-entitled action, for and in consideration of the

sum of five hundred dollars in lawful money of the

United States, to him in hand paid by Till Price, Frank

Price, Gabe Price. John Erickson, Chris Tremper, C. E.

Hoxsie, and this defendant, and various other persons,

made, executed, and delivered to the said persons last

above named a release, in writing-, releasing and dis-

chargino- said persons last above named, iueludiug this

defendant, from the cause of action set forth in plain-

tiff's complaint and releasing and discharging this de-

fendant and said other persons last above named from

all and every liability, claim and demand whatsoever

for and on account of the matters and things set forth in

plaintiff's complaint.

Wherefore, this defendant, having fully answered,

prays to be hence dismissed, with judgment for his costs.

IRA D. ORTOy,

Attorney for Defendant Jafet Lindeberg.

United States of America.
^
> ss.

District of Alaska. J

Jafet Lindeberg. being first duly sworn, deposes and

says that he is one of the defendants in the within en-

titled action; that he has read the foregoing separate

answer of Jafet Lindeberg to plaintiff's complaint,
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knows the contents thereof, and believes the same to be

true.

JAFET LINDEBEPwG.

Subscribed and sworn to before me this 12th day of

August, 1903.

[Notarial Seal]

VIOLA 0. OETON,

Notary Public, District of Alaska.

[Endorsed]: (7) Original. 832. United States Dis-

trict Court, District of Alaska, Second Division. E. C.

Connors, Plaintiff, vs. J. W. Orifitin et al.. Defendants.

Separate Answer of Jafet Lindeberg. Filed in the Of-

fice of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Aug. 12,

1903. Geo, V. Borchsenius, Clerk. By H. A. Haagen-

sen, Deputy Clerk. H. A. H.

1)1 the United States Di.strict Court for the District of

Alaska, Second Division.

R. C. CONNORS,
Plaintiff,

vs.

J. W. GRIFFIN et al.,

Defendants.

Reply to Separate Answer of Jafet Lindeberg.

Comes now the above-named plaintiff, and for reply to

the separate answer of Jafet Lindeberg, says:

1. Replying to said defendant's further and separate

answer, and to said defendant's further and separajte
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defense, plaintiff alleges that he has no knowledge, in-

formation or belief of ever having- executed a release

and satisfaction of the several causes of action pleaded

in the complaint, or either of said causes, either unto

said defendant Lindeberg, or unto either or any of said

defendants, or to the said C. E. Hoxsie, or any other

person, and plaintiff therefore denies each and every

allegation set forth in said further, separate answer,

and said further and separate defense of said defend-

ant.

2. Plaintiff further alleges that if such release, dis-

charge and satisfaction is in existence with plaintiff's

name signed thereto, said instrument was obtained by

fraud and misrepresentation by said defendants or some

or one of them, or by some person pretending to act for

defendants, or some or one of them, and was secured, if

at all, by a conspiracy between defendants, or some or

one of them or some person pretending to represent them

by then and there collusively acting together for the

purpose of cheating and defrauding plaintiff out of his

rights, and by then and there taking advantage of plain-

tiff while he was intoxicated to such an extent as to be

wholly unfitted for the transaction of any business

whatsoever, and plaintiff alleges that if such release,

discharge and satisfaction is in existence, it was signed

by plaintiff at a time when he was intoxicated to such

an extent as to be wholly incompetent to transact busi-

ness, or to know or realize what he was signing, all of

which the said defendant Lindeberg, and said defend-

ants, or some or one of them, or the person pretending
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to act for defendants, or some or one of them, then and

there well knew, and said defendant Lindeberg was at

all times informed and well knew of the fraudnlent in-

tent and purpose to cheat and defraud plaintiff out of

his rights by securing a release, discharge and satisfac-

tion of said claims pleaded in the complaint herein

while plaintiff was in an intoxicated condition as afore-

said, if such discharge, release and satisfaction is in

existence, which plaintiff denies.

Wherefore, plaintiff praj'S judgment as requested in

his complaint herein.

GEO. D. SCHOFIELD,

Attornej^ for Plaintiff.

United States of America, •^

> ss.

District of Alaska.
)

K. C Connors, being sworn, says, that he is plaintiff

herein; that he has read the foregoing reply, knows the

contents thereof, and verily believes the same to be

true.

R. 0. CONNORS.

Subscribed and sworn to before me this 28th day of

Aug-ust, 1903.

[Notarial Seal] GEO. D. SCHOFIELD,

Notary Public for Alaska.

Service by receipt of true copy of foregoing reply

admitted, and time of filing and service waived, this

'28th day of August, 1903.

IRA D. ORTON,

Atty. for Defendant Lindeberg.
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[Endorsed]: (8) Xo. 832. In the United KStates

District Court, Alaska, Second Division. R. C. Connors

vs. J. W. Griffin et al. Reply to Separate Answer of

Jafet Lindeberg-. Filed in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Aug. 28, 1903. Geo. V. Borchseuius,

Clerk. By R. T. Reber, Deputy Clerk. Geo. D. S<ho-

field, Atty. for Plff. Reber.

In the United ^Steites Distriet Court for the District of

Alaska, Second Divisioit.

R. C. CONNORS,
Plaintiff,

vs.

J. W. GRIFFIN, TILL PRICE, JAFET
LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON
and CHRIS TREMPER,

Defendants.

Amended Answer of J. W. Griffin.

Comes now J. W. Griffin, one of the defendants in the

above-entitled action, and for a separate amended an-

swer, filed herein, by leave of Court:

I.

Denies each and every allegation, manner and thing

contained in the amended complaint herein.

II.

And for a further and separate answer and defense
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to the complaint of plaiutiff herein, said defendant, J.

W. Griffin, alleges:

1. That on or about the 1st day of November, 1902,

and subsequent to the commencement of the above-en-

titled action, the said defendants. Till Price, Jafet Lin-

deberg, Frank Price, Gabe Price, John Ericicson and

Chris Tremper, agreed to pay and the said plaintiff

agreed in writing to accept the sum of five hundred

(fSOO.OO) dollars, in full satisfaction of the said claim

for damages set forth in plaintiff's complaint herein,

and in full satisfaction of all damages and cause of ac-

tion alleged and set out in plaintiff's complaint herein

as a compromise thereof.

2. That on or about the said 1st day of November,

1902, and after the commencement of the above-entitled

action, and pursuant to the said agreement, the said de-

fendants, Till Price, Jafet Lindeberg, Frank Price, Gabe

Price, John Erickson and Cliris Tremper, paid or caused

to be paid to said plaintiff", and the said plaintiff ac-

cepted, the said sum of five hundred (|500.00) dollars in

full satisfaction of the said claim for damages set forth

in plaintiff's complaint and in full satisfaction of all

damages and cause of action alleged, and set out in

paintiff's complaint herein as a compromise thereof.

III.

And for a further separate ansvi-er and defense to tJie

complaint of plaintiff herein, said defendant, J. W.

Griffin alleges:

1. That on or about the 1st day of November, 1902,

and subsequent to the commencement of the above-en-
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titled action, tlie above-named plaintiff, in consideration

of the sum of five hundred (1500.00) dollars, then paid to

him at Nome, Alaska, by certain of the above-named

defendants who are charged jointly with this defendant,

J. W. Griffin, of the tort and wrong- set forth in plain-

tiff's complaint herein, in writing agreed to release, and

did then and there release, certain of the above-named

defendants, charged jointly with the said defendant J.

W. Griffin, as aforesaid, from all and every liability,

damages or demands of all and every kind of nature,

and especially from all demands, claims, damages and

cause of action alleged and set out by plaintiff in his

complaint herein.

Wherefore, defendant J. W. Griffin demands judg-

ment that complaint of plaintiff herein be dismissed and

that he have judgment for his costs in this action.

JAMES E. FEXTOX, and

T. M. KEED,

Attornevs for Defendant J. W. Griffin.

United States of America,
^
VS9.

District of Alaska. J

I, J. W. Griffin, being duly sworn, say: I am one of

the defendants above named, have read the foregoing

answer, and know the contents thereof, and the allega-

tions therein are true as I verily believe.

J. W. GRIFFIN.
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Subscribed and sworn to before me this 12th day of

August, 1908.

[Notarial Seal] JAMES E. FENTON,

Notary Public in and for the District of Alaska.

[Endorsed]: (9) No. 832. In the United States Dis-

trict Court for the District of Alaska, Second DiA'ision.

R. O. Oonners, Plaintiff, vs. J. W. Griffin et al.. Defend-

ants. Amended Answer of J. W. Griffin Filed in the

Office of the Olerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Dec. 7,

1904. Geo. V. Borchsenius, Clerk. By Angus McBride,

Deputy Clerk. T. M. Reed and James E. Fenton, Attys.

for Deft. Griffin. McB.

In the United iitates District Court for the District of

Alaska, Second Division.

R. C. CONNORS,
Plaintiff,

vs.

J. W. GRIFFIN et al.,

Defendants.

Reply to Amended Answer of J. W. Griffin and Amended Reply

to Answer of Till Price, John Erickson, and Criss Tremper.

And now comes the above-named plaintiff and for

amended reply to the answer of Till Price, John Erick-

son and Cinss Tremper, and for reply to amended answer

of J. W. Griffin, by leave of Court first had and obtained,

plaintiff alleges:
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1. Keplying to the further and separate answer and

defense, plaintiff denies each and everv allegation

therein contained, and the whole thereof.

2. Plaintiff further alleges that if such release, dis-

charge and satisfaction is in existence with plaintiff's

name signed thereto, said instrument was obtained by

fraud and misrepresentation of said defendants, or some

or one of them, or by some person pretending to act for

said defendants, or some or one of them, and was se-

cured, if at all, by a conspiracy between defendants, or

some or one of them, or some person pretending to rep-

resent them, by then and there coUusively acting to-

gether for the purpose of cheating and defrauding plain-

tiff out of his rights, and by then and there taking ad-

vantage of plaintiff while he was intoxicated to such an

extent as to be wholly unfitted for the transaction of

any business whatsoever, and plaintiff alleges that if

such release, discharge and satisfaction is in existence,

it was signed by plaintiff at a time when he was intox-

icated to such an extent as to be wholly incompetent to

transact business, or to know or realize ^hat he was

signing, all of which said defendants, or some or one of

them, or the person pretending to act for said defend-

ants, or some or one of them, then and there well knew,

and that said defendants then and there were well in-

formed and knew of such fraudulent intent and purpose

to cheat and defraud plaintiff out of his rights by secur-

ing a release, discharge and satisfaction of said claims

pleaded in the complaint herein while plaintiff was in an

intoxicated condition as aforesaid, if such discharge,
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release and satisfaction is in existence, which plaintiff

denies.

Wherefore, plaintiff prays judgment as in his com-

plaint alleged, together with exemplary damages,

GEO. D. SOHOFIELD,

Atty. for Plaintiff.

United States of America, ^

Vss.
District of Alaska. J

E- C. Connors, being duly sworn, says he is plaintiff

herein; that he has read the foregoing reply, knows the

contents thereof, and verily believes the same to be true,

E. O. CONNOES.

Subscribed and sworn to before me this 8th day of

December, 1904.

[Notarial Seal] GEO. D. SOHOFIELD.

Notary Public for Alaska.

Service by receipt of true copy hereof admitted

December 9, 1904.

T. M. EEED, Jr.,

Of Attorneys for Defendant.

[Endorsed]: (10), No. 832. In the District Court,

Alaska, Second Division, E. C. Connors, vs. Griffin et

al. Eeply. Filed in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Dec. 9, 1904. Geo. V. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk. Geo. D,

Schofield, Atty. for Plff, McB.
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In the District Court in and for the D-istrict of Alaska, »S'cc-

ond DiviHon.

Term Minutes, Special, September, 1904, Term begun

and held in the Town of Xome, in said District and

Division, September 19, 1904.

Saturday, Dec. 10, 1904, at 10 A. M.

Court couA'ened pursuant to.adjourmui^nt.

Present: Hon. ALFKED S. MOOKE, Judge.

GEO. V. BOKOHSEXIUS, Clerk.

ANGUS McBEIDE, Deputy Clerk.

H. M. HOYT, U. S. Attorney.

JOHN H. DUNN, U. S. Marshal.

Now, upon the convening of Court, the following pro-

ceedings were had:

OONNOKS

V8.

GRIFFIN et al..

y No. 832.

Trial.

Trial resumed. J. J. Cole sworn and examined as a

witness for plaintiff. Judge T. M. Reed, attorney for

defendant Griffin, moved for nonsuit on behalf of de-

fendant Griffin, and that the Court direct the jury not

to consider the defendant Griffin connected with this

case.

Mr. Fink then moved for nonsuit for all the remaining

defendants except Lindeberg and J. T. Price, on the
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ground that they are not shown to have been in the riot.

Mr. Orton objected to nonsuit of any of the defendants

except Eriekson; whereupon the Court granted the non-

suit as to Erickson, and refused as to Gabe Price and

Chris Ti'emper, the other defendants mentioned in the

motion for nonsuit.

In the Umit'd t<tat€S Di.striet Court for the District of

ilaska, Second Division.

K. C. CONNCXRS,
Plaintiff,

vs. I No. 832.

J. W. GRIFFIN et al.,

Defendants,'

Verdict.

We, tlie jury, duly impaneled and sworn in tlie above-

entitled cause, do find for the plaintiff and against de-

fendants, Jafet Lindeberg, J. T. Price, Gabe Pl'ice and

Ci'iss Tremper, and we assess the plaintiff's damages

and recovery at the sum of |1,440.00.

L. S. BUBKELL,

Foreman.

[Endorsed] : (13) No. 832. In the United States Dis-

trict Court, Alaska, Second Division. Connors vs. Grif-

fin et al. Verdict. Filed in the Office of the Clerk of

the United States District Court, Alaska, Second Div-

ision, at Nome, Alaska. Feb. 3, 1905. Geo. V. Borch-

senius. Clerk. By Angus McBride, Deputy Clerk.

McB.
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In the I'nitcd States Distrki Court for the District of

Alaska, S'^cond Division.

R. C. CONNOES,

Plaintiff,

vs.

J. W. aRIFFIN, J. T. PRIOE, JAFET

LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON,

and OHRISi TRE:MPER,

Defendants.

Judgment.

This cause came on to a hearing before the Court on

the 2d day of February, 1905, for trial by jury, and a

jury having been duly impaneled and sworn to hear, try

and determine said cause, and said cause having been

duly submitted to said jury upon the evidence and in-

structions of the Court, said jury returned into court on

the 3d day of February, 1905, with a verdict in favor of

plaintiff and against defendants J. T. Price, Jafet Linde-

berg, Gabe Price and Chris Tremper, in the sum of one

thousand four hundred and forty dollars.

Now, on this 4th day of March, 1905, said cause came

on further to be heard upon motion of plaintiff for judg-

ment upon the verdict of the jury, and the Court having

this day overruled defendants' motion for a new trial,

by reason of the law and the premises, hereby grants

said motion for judgment.
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In consideration whereof, it is hereby ordered, ad-

judged and decreed that plaintiff R. O. Connors do have

and recover of and from defendants J. T. Price, Jafet

Lindeberg, Gable Price and Chris Tremper, the sum of

one thousand four hundred and forty dollars ($1440.00),

with the costs of this suit taxed at $172.20 and execution

is hereby awarded.

Done in open court March G, 1905.

ALFEED S. MOORE,

District Judge.

Service by copy hereof with notice of entry accepted

:March 6, 1905.

IRA D. ORTON,

Of Attorney for Defendants,

[Endorsed]: (14). No. 882. In United States Dis-

trict Court, Alaska, Second Division. R. C. Connors vs.

J. W. Griffin et al. Judgment. Filed in the Office of

the Olerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Mar. 6, 1905. Geo.

V. Borcbsenius, Clerk. By Angus McBride, Deputy

Clerk. Vol. 3, Orders and Jwdg'raents, page 131 J. D. 1,

page 217. Geo. D. Schofield, Atty. for Plaintiff.
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//,' ihe United States Distriet Court for the District of

Alaska, Second Division.

II. C. CONNORS, \

Plaintiff,

vs.

J. W. GRIFFIN et al.

Defendants.

Bill of Exceptions of Defendants Till Price, Gabe Price,

Criss Tremper . nd Jafet Lindeberg.

The above-entitled action came on regularly for trial

in the above-entitled court on the 2d day of February,

1905, George D. Schofield, Esq., appearing as attorney

foi- the plaintiff, and Ira D. Orton and Albert Fink,

Esqs., appearing for the defendants Jafet Lindeberg,

(labe Price, Till Price and Chris Tremper.

^Vliereupon a jury was impaneled and the following

l»roceediugs Avere had:

GEORGE V. BORCHSENIUS, being called as a wit-

ness on behalf of the plaintiff, and having been duly

sworn, testified as follows:

*^I am and have been clerk of this court for about two

years and a half. The bond and order of court now

handed to me are part of the files in cause No. 242, Price

et al., vs. Macintosh. The signature appended to the

order in that case is the true signature of Arthur H.

Noyes, District Judge of this court."



34 Till Price et al

(Testimony of George V. Borchsenins.)

At this point Mr. Scbofield, attorney for the plaintiff,

offered in evidence the order of the District Court under

date of August 7th, 1901, recorded in Journal 4, page 41

of the records of this court, for the purpose of showing

that Finlay Macintosh and others were entitled on that

date, August Tth, 1901, to the exclusive possession of

the mining claim known as the California Fraction

under an order of this Court in a cause then pending

herein.

Mr. Fink, counsel for the defendants, objected to the

introduction of this order on the ground that it was an

interlocutory order and was irrelevant and immaterial

and had no bearing whatever on the issues in this case.

The final judgment in the case was in favor of the Prices.

The objection was overruled by the Court and the order

admitted in evidence, to which ruling the said defend-

.nnts excepted.

Said order vras then admitted in evidence and read as

follows:
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(Testimony of George V. Borcbsenius.)

"i;/ the i'nited Elates District Court for the District of

Alaska, Second Division.

J. T. vmCK and OHKIS W. TRE^NrPER

Plaintiffs,

vs.

FINLAY MACKINTOSH, PATER

MAOKINTOSH and C. E. BALYES,

Defendants.

Order.

The motion of the defendants herein for the modifiea-

tion of the injunction heretofore allowed, coming on

regularly to be heard this 1st day of August, 1901,

rharles A. .Joh.nson appearing for plaintiffs and W. T.

Hume ai>pearing for defendants, and the Court being

fully advised in the premises; and it appearing to the

Court that said injunction should be modified as prayed

by defendants, now on motion of W. T. Hume for defend-

ants, it is ordered and adjudged that the defendants be,

and they are hereby, enjoined and restrained from work-

ing and mining said claims described in the plaintiffs'

complaint and defendants' answer, or any part thereof

until the final determination of this action, unless de-

fendants give a good and sufficient bond to be approved

by this Court to the plaintiffs in the sum of .flO,000.00,

conditioned that they will faithfully account for and pay
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(Testimony of George V. Borchseniiis.)

over to the plaiutiffs all nold and jo'olddnst extracted by

llieni from said claim over and above the actual neces-

sary working- expenses in extracting said gold and gold-

dust, should said plaintiffs ultimately prevail in said suit

and be ultimately decreed and determined to be the

owners of and entitled to the said mining claim and the

gold and golddust extracted therefrom.

It is further ordered and adjudged that in the event

said defendants shall give bond as above required, they

shall be allowed and permitted without interference by

the ])laintiffs, their agents, successors or employees, to

mine and operate that certain piece and parcel of land

described as follows:

The strip of laud lying along the easterly side line

of what is known and described in the complaint herein

as the 'Second Bench Claim' No. 1 Below Snow Gulch;

and abutting upon the northern side line on Bench No. 1,

First Tier; the strip or parcel of land being 1061 feet

in length by IS.7 feet in width on the east end, and 29

feet in width on the west end, and otherwise known as

the California Fraction, and to extract gold and gold-

dust therefrom.

Said defendants sliall keep full and correct accounts

of the receipts and disbursements in the conduct and

njanagement of said mining claim above last described;

that said accounts shall at all times be open to the in-

spection of plaintiffs or their attorney or legal represen-

tative at any or all reasonable times; and the defendants
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(Testimon}^ of George V. Borchsenius.)

sball render a general statement to this Court of the

receipts and disbursements of said mine as aforesaid on

the 10th and 25th days of each month; the said claims

shall be worked and operated by said defendants until

the final determination of this action or further order

of this Court.

Done in open court on this 7th day of August, A. D.

1901.

(Signed) ARTHUR H. NOYES,

Judge of the United States District Court, for Alaska,

Second Division."

Said clerk of the court then identified page 481 of the

Journal of Civil Docket No. 1 of this court; the same was

offered in evidence by plaintiff's counsel. Defendants'

counsel objected to the admission of said page on the

ground that it was irrelevant, incompetent and imma-

terial and on the ground that the records of this court

show that the order referred to was void, which objec-

tion was overruled and defendants excepted. Said page

was then read in evidence as follows:

J. T. PRICE et al.,
^

vs. [>No. 242.

FINLAY :McINTOSH et al.^

CIVIL DOCKET No. 1, Page 484.

July 23. 1901. Minute order in matter of injunction

submitted.



38 Till Price et al.

(Testinioii}' of George V. Borchsenius.)

July 30. 1901. Minute order set July 31st, 7 P. M.

July 31. 1901. Affidavits of Finlay Mcintosh & Nick

Richardson.

July 31. 1901. Notice of motion for order modifyin,!^

injunction.

July 31. 1901. Minute order overrulino- Johnson's ob-

jections to appear without service of

notice-exception.

1901. Filed affidavit of Tremper and Price.

1901. Filed affidavit of J. S. Tremper.

1901. Filed affidavit of Stella Fleming.

1901. Filed affidavit of J. T. Price and Criss

W. Tremper.

Aug. 1. 1901. Filed affidavit of Price & Tremper op-

posing motion to modify injunction.

Aug. 1. 1901. Minute order reserving decision and

that no Tv^ork be done on mine.

Aug. 2. 1901. Order granting additional time to an-

swer.

Aug. 7. 1901. Order restraining defendants from

working claim unless defendants

give |10,0O0 bond.

Aug. 8. 1901. Bond |10,000.00.

Aug. 8. 1901. Order fixing supersedeas bond $10,000

granting stay for 3 days.

.\ng. 9. 1901. Appeal papers.

Aug. 1.

Aug. 1.

Aug. 1.

Aug. 1.
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Counsel for plaintiff then offered iu evidence the bond

hereinafter set forth, to which defendants" counsel ob-

jected on the ground that it was incompetent, irrele-

vant and immaterial, t^ame was overruled and said de-

fendants excepted. fc>aid bond was read in evidence,

marked ''Plaintiff's Exhibit Xo. 2/" as follows:

Plaintiff's Exhibit No. 2.

In the United States District Court for the District of

Alasl-a, Second Division.

J. T. PEICE and CHRIS W. TREMPER,\

Plaintiffs. I

vs.

FINLAY McIXTOSH, PATER McIX-

TOSH, WILLIAM McIXTOSH and

C. E. BAYLES. ^

Defendants.

Bond.

Know all men by these presents, that we, Finlay Mc-

intosh, Peter Mcintosh, William Mcintosh and C. E.

Bayles, as principals, and A. L. Valentine, Frank

Twombly, M. E. Jensen and W. Seliner, as sureties, are

held and firmly bound unto J. T. Price and Chris W.
Tremper in the sum of |10,000.00. lawful money of the

United States, to be paid to said J. T. Price and Chris W.
Tremper, or their successors in interest, their adminis-

trators or assigns, for the payment of Avhich sum w( 11

and truly to be made we bind ourselves, our heirs and
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administrators, jointly and severally firmly by these

]>resents.

Pealed with onr seals and dated this 8th day of An-

<>,iist, A. D. 1901.

Whereas, the United States District Court for the

District of Alaska, Second Division, on the 7th day of

August, A. D. 1901, by order duly made and entered in

the above-entitled action to adjudge that the above-

named defendants be, and they are hereby, enjoined from

working or operating those pieces or parcels of land de-

f-cribed in defendants' answer and plaintiffs' complaint,

or any part thereof, until the final determination of the

above-entitled action, unless the said defendants should

give a good and sufficient bond to the plaintiffs in the

sum of ten thousand dollars, conditioned that the de-

fendants will faithfully account for and pay over to

plaintiffs all gold and golddust extracted by defendants

from that said mining claim described as follows: The

f trip of land lying along the easterl}^ side line of what

is known and described in the complaint herein as the

"Second Bench Claim No. 1, Below Snow Gulch," and

abutting down the northern side line on Bench No. 1,

First Tier; the strip or parcel of land being 1061 feet in

length by 18.7 feet in width on the east end and 29 feet

in width on the west end, and otherwise known as the

California Fraction, over and above the actual neces-

sary working expenses in extracting said gold'and gold-

dust should plaintiffs ultimately prevail in said suit, and

be ultimately decreed and adjudged to be the owners of
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jiDfl ontitled to the said mining claim, and the gold and

golddnst extracted therefrom; and

Whereas, by said order, it was further adjudged and

ordered that in the event of said defendants giving said

bond, they should be permitted to work and operate the

mining claims last above described, provided they

further keep a full and complete account of the receipts

and disbursements in the conduct and management of

said mining claims; to keep said account open to the

inspection of the plaintiffs or their attorney or legal

representatives at all reasonable times, and to render

a general statement to this court of the receipts and

disbursements of said mine last aforesaid on the 10th

and 25th of each month; that the claim shall be worked

and operated by said defendants until the final deter-

mination of this action.

Now, therefore, the condition of the above obligation

is such if the above-bou|?iden principals shall well and

faithfully comply with all the terms and conditions of

the above order as above set forth, and shall faithfully

account for and pay over to the plaintiffs all that gold

and gold dust extracted by them from said slaims over

and above the actual necessary working expenses of

said mine, in the event that said plaintiffs shall finally

be adjudged and decreed to be the owners of said mine

and entitled to said gold and golddust, the above-

bounden obligation shall be null and void; otherwise

it shall remain in full force and effect.
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In witness whereof, we have lierennto set our hands

this 8th day of August, A. D. 1901.

A. L. VALENTINE, [Seal]

FRANK TWOMBLY. [Seal]

M. E. JENSEN. [Seal]

WILLIAM SELINER. [Seal]

FINLAY McINTOSH, [Seal]

PETER McINTOSH. [Seal]

WM. McINTOSH. [Seal]

By C. E. BAYXES,

AttY. in Fact.

C. E. BAYLES. [Seal]

Fnited States of America,

District of Alaska, I

Frank TAYombly, being- first duly sworn, according to

law deposes and states as follows: I am the same per-

son whose name is subscribed to the foregoing bond as

surety thereon, and I state that I am worth the sum of

two thousand fiYe hundred dollars oYer and aboYe all

my just debts and liabilities, exclusiYe of property which

is exempt from execution.

(Signed) FRANK TWOMBLY.

Subscribed and sworn to before me this 8th day of

August, A. D. 1901.

[Seal] A. E .WILLIAMS,

District of Alaska, Second DiYision, Notary Public in

and for the District of Alaska.
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Uuited States of America, ^

District of Alaska. J

A. L. Valentine, beino first dnly sworn, according, to

law deposes and states as follows: I am the same per-

son whose name is subscribed to tlie foregoing bond

as surety thereon, and I state that I am worth the sum

of two thousand five liuudred dollars over and above

all mv just debts and liabilities, exclusive of property

which is exempt from execution.

(Signed) A. L. VALEXTIXE.

Subscribed and sworn to before me this 8th day of

August, A. D. 1901.

[Seal] A. E. WILLIAMS,

District of Alaska, Second Division, Notary Public in

and for District of Alaska.

United States of America,"^

District of Alaska. ^ J
'

M. E. Jensen, being first duly svrorn according to law,

deposes and states as follows: I am the same person

whose name is subscribed to the foregoing bond as sur-

ety thereon, and I state that I am worth the sum of two

thousand five hundred dollars, over and above all my

just debts and liabilities, exclusive of property which

is exempt from execution.

(Signed) M. E. JENSEN.
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Subscribed and sworn to before me this 8th da}' of

Aug-ust, A. D. 1901.

[Seal] A. E. WILLIAMS,

District of Alaska, Second Division, Notary Public in

and for the District of Alaska.

United States of America, ']

District of Alaska. J

Wm. Seliner, being first duly sworn, according to law,

deposes and states as follows: I am the same person

whose name is subscribed to the foregoing bond as sur-

ety thereon, and I state that I am worth the sum of

two thousand five hundred dollars over and above all

my just debts and liabilities, exclusive of property

which is exempt from execution.

(Signed) WM. E. SELINER.

Subscribed and sworn to before me this 8th day of

August, A. D. 1901.

[Seal] A. E. WILLIAMS,

District of Alaska, Second Division, Notary Public in

and for the District of Alaska.

[Endorsed] : No. 242. United States District Court,

for the District of Alaska, Second Division. J. T. Price

and Chris. W. Tremper, vs. Finlay Mcintosh, Peter Mc-

intosh, William Mcintosh and C. E. Bayles. Bond.

The within bond is approved this 8th day of August,

1901. Arthur H. Noyes, District Judge. Hume & Bee-

man, Attorneys for Defts., Nome, Alaska. Vol. 1, page

390. C. A. B. No. 832. Pltffs. Ex. ''2," Feb, 2, '05.
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Filed in the office of the Clerk of the T'nited States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

August Sth, 1901. H. G. Steel, Clerk.

Mr. PETEE HANRITTY, called as a witness on be-

half of the plaintiff, being- duly sworn, testified as fol-

lows:

"I am a miner by occupation; have lived in Nome since

June, '99. In August, 1901, I was on the California

Fraction, Glacier Creek. Finlay Mclntosli was in pos-

session of it, working and operating on it at that time.

I was employed on the claim; went to work about the

7th or 8th of August; worked up until about the 15th;

I am acquainted with the plaintiff" in this case, Mr.

Connors; have known him since 1901. He was working

on the California Fraction during that time. I am

acquainted vrith the defendant Lindeberg. I have

known him since '98. I first seen him in Seattle.

About daybreak on the morning of the 15th I was work-

ing for Finlay ^Iclntosh and about daybreak, I was

awakened by Mr. Mc^tntosh, who came in to where we

were and said, 'Boys, get up; there is a crowd of fel-

lows coming down the hill'; he waked up us boys and

said, 'Get up; there is a mob coming over the hill." No

sooner had we got waked up than there was a half

dozen rifles pointed into the tent where we was sleep-

ing, and yelling and shouting, '(Tel out of there—come

out of there—hold up your hands, you sons of bitches.'

And so we didn't know what was wrong, but when we

seen the rifles pointed into the tent, why, of course,
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we started to get our clothes on, and get out, but they

kept hollering at us all the time, and we kept saying

for them to give us time to get our clothes on, and to

get out, and while we was dressing, why, there was a

shot fired outside, somebody fired a shot. I was put-

ting my clothes on—I got my clothes on, and got out-

side the tent, and then we were all lined up—we were

all lined up outside and told to 'Throw up our hands.'

There was about 75 and they were all masked; they

had a white handkerchief over their faces, with eye-

holes in it so they could see, and armed with rifles and

shot guns. The first thing they did they got us all

lined up and started in to call out some names, and

the}' called out Finlay Mcintosh, Peter Mcintosh, Henry

Mcintosh—the}' called out 'Scotty' Stewart, a man It

the name of Olesou, Billy Glenn, Peter Mcintosh, and

some others, I can't remember now, and they gave them

twenty-four hours to get out of the country under pen-

alty of death. They marched them off to one side, and

around on the hill, three or four of these armed men,

and then they escorted them off over the hill in dif-

ferent directions, and gave them twenty-four hours to

get out of the country. They marched them over the

hill, off the claim. The remainder of the men were all

lined up, and as soon as those fellows were over the

hill, it was pretty soon getting to be daylight, and they

said it was time for them to be getting away, in case

those fellows would get ahead of them and beat them



vs. R. C. Connors. 47

(Testiniony of Peter Hanritty.)

into town, so they started to tear down the tents, and

ordered them to pack the goods off that claim. Con-

nors was lying- on the ground all this time. He was

shot. He was shot through the thigh, I think it was.

I was in the tent when the shot was fired. I came out

about a minute after, I guess. Connors was bleeding;

there was blood all around where he lay, and as soon

as these fellows had gone we packed him down to the

roadhouse. I stayed there and as soon as I saw what

trouble he was in, and after these fellows had gone

away, why, three or four of the fellows took him over

to Discovery on Anvil, and brought him to town, and

I went over to Lindbloom creeik and saw Finlay Mc-

intosh there, and we both then come to town together,

We took Connors down to the roadhouse, and I think

Prank Harkins and three or four more of the boys took

him to town. I recognized Lindeberg in the mob that

morning. I could not swear that I recognized any-

body else. I didn't see Connors again until after he

came out of the hospital. Lindeberg's mask seemed

to be torn, and I could see a part of his face, and I could

hear his voice—I knew it was Lindeberg all right by

several expressions he made that I could not remember

now. The mob seemed to be pretty anxious to shoot

at the least provocation, and kept yelling 'Shoot the

sons of bitches,' all the time. I am sure I heard two

shots. I never heard anybody talking about taking

care of Connors at that time. Connors was a fellow-

workman with me on that claim; he was engaged in
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pick and shovel Avork. I had not known Connors prior

to this time; I had knoAvn him by sight before he went

to work was all. Harkins was also a fellow-workman

with Connors and I on this claim. Connors was en-

gaged in the same kind of work as the other miners

working- upon that claim at that time."

FINLAY McINTOvSiH, called as a witness on behalf

of the plaintiff, having been duly sworn, testified as

follows:

"My business is mining. I have been mining since

1898. I have been mining in Alaska since 1900, on

Glacier creek, Ophir creek, the Kougarok and Coleman

creek. I am the same Flnlay Mcintosh mentioned in

an order of the Court, and in the bond heretofore read

in evidence in this case in which possession was given

me (f the placer mining claim known as California

Fraction on Glacier creek. I went into possession of

that ground the first time in 1900, and I went into pos-

session of that ground under the order of the Court,

October 8th, 1901. I mean August 8th, 1901, instead

of October Sth. I made a mistake. I employed about

five or six men at that time on the California Fraction.

I employed every man that came along; when that riot

took place there was about, as near as I can recollect

now, about twelve or thirteen; I have lost the book

that we kept the men's time in. T was mining on that

claim. About three o'clock in the morning of August

15th, 1901, my watchman came to the tent where I was
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and hollered for me to get up, that there was some-

body coming-. I got up and looked out of the tent, and

right in front, a little ways, there was a crowd of men

comino: over the hillside, and thev had masks on and

guns, and they rushed right for the tents. I should

judge there AA'as seventy-five—they were all running

and yelling, holding their guns out like this (illus-

trating), and came rushing right for the tents, yelling

as loud as they could yell, 'Come out, you sons of

bitches.' I was standing there when Till Price came

between the two tents—the large tent where myself

and one of the men was, and charged right down and

hollered at me to 'Throw up my hands,' and holding his

gun pointed right at my head, and says, 'Here is the

damn son of a bitch that I want,' he says, and just

then I throwed up my hand like this, kind of in front

of my head, and the handle of his gun caught some-

wheres in his mask, or his arm, or something—anyway,

when the handle of his gun was throwed up his mask

was throwed up, too, so that I seen his face distinctly.

While I was there—that was Till Price. While I was

throwing, warding his gun off the best I could there

between the two tents 'Dago Joe' aud another party

struck their gun right into my face and ordered me to

'throw up my hands,' and called me a 'son of a bitcli,'

and names like that, swearing and yelling all the time

as loud as they could. Just after that then Connors

came out of the tent, the small tent, and they ordered

him to 'move on.' He was stooping over at the time,
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putting on bis socks, and be didn't move fast euougb

to suit tbem, I guess, and tbev sbot bim, and be drop-

ped rigbt over witbiu about six or seven feet from me.

Then after tbev faced us all up toward tbe bill, and

ordered us to march, telling us to hold up our hands,

called us sons of bitches, and names of that kind, and

then they had part of them standing guard over us

that they lined up, then the rest of them began to go

through tbe tents, and commenced some of them to

tear down the tents, and carried them away over on the

hillside, and calling us to 'Line up there, you sons of

bitches,' and to keep our hands up. Then they called

me and Nick Kichardson, and my brother, Scotty Stew-

ard, and one or two more—they lined up six of us—we
were lined up and then they went to tearing down the

tents; about six men went into our tent and commenced

to go through everything and tear everything out, and

then they tore down our tent and piled everything on

tbe ground, and then throwed all tbem off onto the

adjoining claim. Then when the tents were pulled

down they left what was there on tbe ground, and com-

menced to ransacking everything whatever was there,

several things Avere stolen, and after that some of tbe

men that were standing back there called out each one

of our names, and standing us up all in a line there

with guns at our back all the time, and they give us

forty-eight hours to leave the country or they would

kill us on sight. Then they told us to 'march.' These

men walked behind us with guns at our backs, and or-
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deriug- iis to 'Hold np our hands' all the time, and they

marched ns over the hillside; then they followed us

for quite a piece until we g^ot pretty well over the

hill. They marced up about five hundred feet from

the California Fraction and followed behind about an-

other fiA'e hundred feet. I looked around once and

they hollered 'Move on, you son of a bitch, or we will

shoot you.' There were three shots fired there that

morning. I came back that day to the claim to get an

old pair of gum-boots, but they were stolen, so I took

an old pair that was there and then I came down to

the roadhouse where Connors v>'as lying- there; then I

came on to town as quick as I could. When I got down

to the railroad station, I found that the telephone wires

were cut—I went down to telephone and try and get

a wagon; but when I got there I discovered that the

telephone wires were all out and that the lines were

not working—I was told that the lines were down-

so I walked into town as quick as I could to get a rig

to send out after Connors, but while I was gone out

after the rig he was brought down to the raiload station

and came in on the train, after he was taken down to

the station. I may have been present on the Califor-

nia Fraction a half an hour after Connors Avas shot

before I was driven off. Connors was laying there on

the ground during that time bleeding. I saw Connors

at the roadhouse when I came back to the claim; he

had been carried down there on a stretcher. From

there he was taken to the station in a wagon, and from
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there into town on the train and went to Dr. Call's

hospital. I went to Dr. email's hospital to see him and

asked to see him, but I was not allowed to go in, so

tliat for four or five daj^s he was so low that they would

not allow am'^one to see him. It Avas about four or five

daj s before I saw him. He was prett}^ delicate—pretty

feeble—the nurses would not let anybody go into the

room only to stay just so long; they feared to disturb

him. I never knew Connors until he asked for a job on

that claim. The going rate of wages that was being-

paid to miners in that vicinity at that time was five

dollars a day and. board. Connors worked all right; I

had no fault to find with him ; he done whatever he was

told to; worked faithful, and done a fair day's work,

so far as I know. I could not be positive that I recog-

nized any other persons aside from Till Price of the

parties to this suit on that morning at the time of the

riot. The crowd of men which came on there armed

with masks on were not of a peaceable disposition; sev-

enty-five men came rushing down onto two tents where

the men were sleeping, with the exception of a watch-

man and a, couple of men that were working, come with

a rush down onto us, calling us sons of bitches; firing

shots
;
yelling and offering to club people over the heads,

with their rifles—threatening to break their rifles over

the heads of other men, beaking up tents and looting

everything, smashing things up, stealing and looting,

tearing down tents and throwing them off the claim

—

I don't think they were very peaceable people."
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FKANK HARKINS, called as a witness on behalf of

the plaintiff, having been first dnly sworn, testified as

follows:

"I am a miner; I have been mining- quite a number of

years, off and on; have lived in Alaska since '98 off and

(in, and in Nome District since the spring of '99. I know

flie plaintiff, Richard Connors. I guess it was the sum-

mer of 1901 I got acquainted with him here in Nome.

1 was working for Finlay Mcintosh, running a rocker

on the California Fraction on Glacier creek in August,

1901. I think I first went to work there two days be-

fore this riot—or one day and one night before the riot

occurred. I have reference to the riot on the California

Fraction on Glacier creek and the one in which the

plaintiff Connors was shot and wounded. I had a job

from Finlay Mcintosh to rock there, and I rocked for

two nights; I think the night of the 11th and 15th—

1

don't know whether it was the 14th and 15th or not,

but I think it was two nights, and that it was them

nights, and I was rocking there, and away towards

morning, about two or three o'clock, there was a gang

of men come down over the hill right towards where 1

was working, and I says to the other men there, I says,

'I wonder what them men wants down here?' I says,

and he says, 'I don't know—it don't look good to me/

and I says, 'Me neither,' and so I says, 'I am going to

get out of here,' I says, because the way they were

charging down the hill with guns, why, I says, 'they

are liable to shoot a man.' So I goes out towards the
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same direction they were coming from, because 'I am

just working- there for wages/ I says, 'and I don't think

they mean no harm to me,' I says, 'and the way they are

coming down there with their guns jjointed out in front

of them, charging down the hill like that, why, they are

liable to shoot and kill somebody. So I goes out to

meet them—seventj'-five or eighty of them, coming

holding their g-uns out in front of them, something like

that (illustrating), and when I gets out about a thou-

sand feet, or maybe five hundred feet away from where

I was working, they come after me, and they says,

'Throw up your hands, you son of a bitch.' So I threw

my hands up, but I kept walking toward Till Price's

cabin, but the}' called out to me to go back, but I kept

walking on toward them, and one of them says, 'Shoot

the son of a bitch if he don't go back.' Isays, 'No, I don't

want to go back there; I am only working for wages

on this claim, and I don't want to go back,' and just

then one of them come at me with a gun, and just

then Till Price and Lindeberg and one or two more of

them come after me, and he says, 'Go back there, you

son of a bitch,' and he made a pass as if he was going

to hit me over the head v/itli his gun, so then I turned

around and followed them down towards the cut, and

when we got down to the cut, why, there was quite a

number of the men they went on ahead of us, and they

v.'eni .'own to the tents and said for us to all line up.

So they lined up and got down around the tents—so

wluMi I got dov;n tlioie tV.ovo. v.as quite a number of
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them already down there around the tents. So then

there was quite a bunch of them come down to the

cut where I was working*, or where I had been working,

and just about a minute before that Connors got shot

—

he had just come of the tent, I believe—I could not

say how long- he had been out of the tent, nor what

he was doing, but he was just standing outside of the

teut when I heard a shot fired and seen the man drop,

and then I saw that it was Connors. I vras not A'ery far

away when he dropped. There was either two or three

shots—three shots fired, I think it was. The mob was

giving all kinds of orders; they were all giving orders,

every minute, and I heard one man they seemed to call

the 'captain,- I heard him giving some orders there one

time. Liudeberg was running around there, and a fevv-

like him, calling names and giving orders—I heard his

voice plain—he was running around like he was crazy

or drunk—I don't know what, excited, or something,

giving orders, and they called out then some of the

men—called out Finlay Mcintosh, A. J. Stewart—they

was reading names from a paper—and I don't know

who else—I don't remember the names of all the party

that they called out now, and they lined them facing

up the hill and they ordered them to leave the District

within twenty-four hours under penalty of deatJi.

Then I asked the captain myself, says, 'Captain, I would

like to take Connors—he is suffering, bleeding,' I says,

'and he may bleed to death, here on the wet ground,'

and I says, 'I would like to get help to take him away
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from here, down to Till Price's cabin, or somewhere,'

I says, 'where the man can be looked after,' I says.

He says, 'His friends will look after him,' he says. So

I told them I wanted to take Connors out of there as

fast as I could, because it was wet and cold; he says,

'You take care of him.' He was lying- there on the

ground just outside the tent; he was weak and bleed-

ing, and it was all wet where he was laying, so then

I went and made a kind of a stretcher for him after

awhile and we started to carry him down to the road-

house, a couple of the boys, and then I went to clean

up—^I wanted to go and clean up because there aint

none of us got any money, so while I was cleaning up

Till Price came down from his cabin where I was clean-

ing up and he says, 'Better leave that where it is,' he

says. I says to him, 'I was cleaning up to get money

enough to take this man what was shot to town,' I

says; 'because we will have to get a wagon,' I says,

'and take him into town or,' I says, 'unless you will

let us take him to your cabin.' He says, 'Xo, there

ain't no place for him there,' he says. I says, 'Let him

go to your cabin until I can go to town and get a wagon,'

but he says, 'No, there ain't no place for hira there, any-

how.' He says, 'You can take the cleanup—take the

cleanup,' he says, 'and take your man to town,' he says.

So then one of the other men and me we took him down

to the roadhouse and laid him down there, and then

they brought him into town; got into town sometime

in the afternoon, sometime; between twelve and two
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o'clock, sometime around there. Connors' leg-, where

the bullet went in—I could not find any bullet there,

but there Avas a place there where there was looked

like where the bullet went in, in about the middle of

his leg". I tried to turn his leg- over to see if I could not

find the bullet, but when I tried to handle him it pained

him so bad that he says, 'Leave me alone.' So I went

down to Glacier creek and got some bandages there,

and some kind of liniment for to take the pain down,

and I bandaged up this leg as best I could and we
brought him into town with the bullet still in his leg.

He was in great pain all the time. I don't know just

when I saw him after he came to the hospital—he must

have been in there about a week, because I went out

on the creeks again; it must have been a week or some-

thing like that before I saw him in the hospital. Then

he looked pretty weak; he was in agony. I could not

talk with him very long, either, when I did get in. 1

recognized Lindeberg and Till Price as members of that

mob; I recognized quite a number of them, but I don't

know their names. I didn't know who they were at the

time. I have known Lindeberg since the spring of '98.

I first got acquainted with him on the boat coming up

here; I came up on the same boat with him to St. Mi-

chael in '98 from Seattle. I recognized him at that

time; there was quite a number of them their masks

was tore, and they was not a very close fit over their

faces, anyway; I suppose they had been too close and

they had tore them, off, probably, so they could breathe
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through them—just put their fing-ers in the holes and

tore them right out like that (illustrating). There was

three holes in the masks, two for eyeholes to look

through, and one for a mouth place, and I remember

once, when Lindeberg was running around there lin-

ing these men up, I was standing right under him, and

I seen his face plain, besides hearing his voice—I wasn't

more than three or four feet away from him, at the

time, and I knew him right the minute I heard him

shouting, anyways. He was acting excited, anyway,

running around with his rifle cocked—and I heard the

captain tell him to keep quiet or disguise his voice, or

something like that—he didn't speak very good Eng-

lish at that time, not near as good as he speaks now,

and the way he was running around there with his

rifle cocked I was afraid he would shoot me, so I laid

down, kind of, because he was acting so nervous, any-

way, and he was standing right over me, so I seen his

face plain—anybody would know him anyway, the way

he was acting there—Lindeberg was giving orders

around there, he acted like he didn't know what he was

doing; he was nervous, so I heard the captain tell him

to 'keep quiet.' While Connors was working on the

claim there with me, I observed that he always held

up his end there; he seemed to do good work."
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KICHAUD OOisNORS, the plaintiff herein, called as

a witness on behalf of plaintiff, having been duly sworn,

testified as follows:

"1 am the plaintiff in this case; 1 am a miner by oc-

cupation; have been mining since 1890; quartz mining

since 1890 outside, and placer mining in here since 1900.

I am acquainted with the placer mining claim known

and described as the Oalifornia Fraction on Glacier

creek. I worked there three or four shifts; I know

where it is. I was employed by Mr. Mcintosh. I don't

know who owned the claim—I didn't know the man's

name that hired me at the time; 1 just asked the fore-

man or boss for a job and he hired me; I found out af-

terward his name was Mcintosh, but I didn't know at

the time what his name was when I first went on to

work. I got five dollars a day and board. I went to

work out there that night, either the 12th or the 13th

—

I worked only a part of the 13th, I believe, and then

I worked the 13th and 11th, and on the morning of the

loth I was shot when the rioters came out there. This

riot occurred on the morning of the 15th; about as

near as I can remember, half-past two in the morning

of August the 15th. My attention was first called to

the fact that there was a disturbance likely to occur

when I heard someone coming running into the tent

where I was sleeping, and someone called out that

there was a gang of men coming over the hill; I looked

out of the tent myself then, and I seen coming down

over the hill a gang of armed men—came running down

over tbe hill, so then I got up, and I had just got my
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boots in my hands, and was searching around in the

lent to get my sock—I had one sock and I was looking

for the other, when there were about four or five men

popped into the tent, pointing their guns into the tent;

some of them had put their heads in through the hole

in the tent and some had their guns pointed into the

tent, and they were yelling, 'Come out of there, you

sons of bitches,' Of course, I was anxious to get out

of there, because I was afraid that some of them would

club me over the head with their guns, because v^'hile

I was trying to find me other sock, one of them was

trying to club me over the head with a rifle, and I

recognized Till Price and Tremper and Gabe Price. I

came out right after Mr. Mcintosh, and they started

on down the hill, dov/n toward Glacier creek, after they

had called out the Mclntoshes and some of the other

men; then they marched a whole lot of them down the

other way. Lindeberg was running around, yelling

and shouting, 'The sons of bitches, shoot them,' and

everything like that; he came running down to where

I was. I think I asked one of the fellows that was

standing right alongside of me there to reach into the

tent and hand me a pair of gum-boots that was right

inside the tent, because I had no shoes or boots on my

feet, and the first thing, right after that without saying

anything at all—^I was standing there with just the

one sock on—I couldn't find the other in the tent—it

was kind of dark in there, anyway, and so I asked one
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felloAv to reach in and hand me a pair of gum-boots

—

I was standing up there Avith just one sock on—and

the first thing- I knew I was shot and fell down. The

shot came through right back of me, through my leg,

not over four or five feet from where I was standing.

Every one of the men amongst those that I saw had

guns, and they had masks on, white iiasks; some of

them were torn, and some of them were running around

there with their guns in their hands, pointing them

at everybody, running back and forth, and giving orders.

This Lindeberg was talking so much that the captain

run down to him and he says to him, 'Disguise your

voice, or quit talking.' He says, 'I will do all the talk-

ing that is being done here.' I positively recognized

Lindeberg as one of those parties and identified him.

I heard orders given while I was laying there on the

ground outside the tent, after I was shot. I heard

them tell some of the men to march certain of them

men off the claim—^Lindeberg he yelled so loud and

was talking so much aud so loud that you could hear

him all over the claim—I guess he was drunk or some-

thing, he acted like it—he spoke so you could hear him

all over the claim; ordered these fellows out of the

country and not to return under penalty of death.

Then this captain he called off some of the men with

their rifles—he detailed off some of these men that had

rifles—some of them had shotguns—and they escorted

these men down off the claim, they marched them off,

and they walked behind them vrith their rifles pointed
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at their backs, and made them keep their hands up

all the time. That was the last I seen of them or any-

body until Mr. Mcintosh came back after the White-

eaips has disbursed. I lay on the gTound there from

the time I got shot until they all had disbursed and

went clean out of sight—^I should judge they were

there half an hour, maybe longer, because I called to

one of them and told him that I was getting prettj'^

weak, and asked him—I told him I was getting pretty

weak—that I was bleeding pretty free and that I would

like to have something done for me, that I didn't like

to lay there on the wet ground, but he just says, 'Your

friends will attend to you.' One of them came up to

me as I laid there after a little while longer and ex-

amined me, and one of them said that the}' must do

something for me or I would bleed to death—I was

bleeding very profusely—but he said they had better

leave me there and get awaj' themselves, or them other

fellows Avould beat them into town—they might get

ahead of them and beat them into town, and get into

town ahead of them, he said, so they went off and left

me there until Harkins came back and him and some of

them helped me down to the roadhouse. I didn't get

anything done for me until I got in here to the hospi-

tal in town here. This occurred about half-past two

in the morning, as near as I can remember. I got into

the hospital here in town about twelve o'clock on the

same day, on the IStli. From where I fell to where

Gabe Price's cabin is situated was not over three hun-
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dred feet—probably might be a little more, but I don't

think it was quite that much—not quite the width of

a claim I know from where this disturbance was to

Till Price—after the disturbance, Till Price and Chris

Tremper came down to where I was lying, and they

started to speak—I was still laying there in the water

and with nothing under me, and Frank Harkins asked

them for permission to take me ovei* to their cabin

where I could get something—they could see for them-

selves how I was shivering and shaking, and so Hark-

ins asked him for permission to take me to Price's

cabin until they could get me taken to town, but he

said there was no room for me up there, that they didn't

have any room there, so then they carried me down to

the roadhouse there and I stayed there until a wagon

came along—the wagon from Discovery—and they

turned around and took me over to the station and I

staj^ed there until the train came along, and then I came

to town to the hospital. I did not provoke this shot or

bring it upon myself in any way. I was standing there

with just one sock in my hand, one bare foot, and

standing there outside the tent, when I was shot. I

was shot, the bullet hit me right in here, and came

out here, ranging along the bone (indicating). I went

in the hospital the 15th day of August, and I came out

on the 2d of September. I had no idea how I was go-

ing to pay Dr. Call—ten dollars a day was what I was

to pay, and so I left there before I ought to; he said

for me to stay, that it did not make any difference
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when I paid bini, or whether I could pay him or not,

tliat I Avas not fit to leave when I did, but I told him

that I would have to go out because I had no money

to pay him Avith, and I didn't want to stay any longer

than what I couldn't help; that was to Dr. Call. I

incurred an indebtedness for medicines and medical

attention at the hospital of a hundred and sixty dollars

to Dr. Call. I have earned five dollars a day at min-

ing in Nome; I had never worked for less than five dol-

lars a day in Nome—five dollars a day and board. I

didn't do any work at all after I received this injury

all that Avinter, but in the early spring I went to Gold

Run. I Avorked for Jack Sullivan on No. 3 BeloAV Dis-

covery on Gold Eun. I had often to lay off, could not

v/ork at all, and when I did Avork I could not keep up

Avith the other men on account of the Aveakness in my

leg; whenever I used to get Avet, I would get pains in

my leg, and it would stiffen up, those cords right

through there, and I would have to quit on account of

getting cramps, lots of times so that I could not

straighten my leg at all. Prio to this shot, I had

walked considerably all over the country; I cannot walk

like I used to for long distances; I cannot walk any

distance at all hardly Avithout getting pains in my leg,

and getting pretty Aveak. I get cramps in my injured

leg during cold weather, some nights they are so bad

that I can't straighten out my leg at all, and I can't

Avalk at all like I used to. That condition continues

for hours at a time, sometimes for days at a time, that
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I can scarcely walk at all. It has l)othered me all the

time since I was shot. I never hail any such trouble

prior to this shot. I could always work any place

—

I have worked all around the country, and I never got

discharged off a job in the country yet. I incurred an

indebtedness in the neighborhood of a hundred and

eight^^ dollars for board and lodging from the 15th of

August until the 15th of December. ]My time vrould

have been worth five dollars a day and board from the

15th day of August to the 15th day of December; about

six hundred dollars. For the first three or four days

that I was in the hospital, Dr. Call gave orders to let

nobody see me, and gave the nurses strict orders and

instructions to let nobody in to see me—I was not al-

lowed to see anybody because the doctor said I was

too weak from loss of blood, and also he was afraid

of blood poison. I was there for four days before they

would allow anyone to speak to me at all, and I was

there for a week before I was allowed to talk—I could

not turn over in the bed, or move around at all; the

doctor said I was very low from loss of blood. I am

positive that there were two shots fired there that

morning, and I think there were three; two I am posi-

tive of."

On cross-examination the witness testified as fol-

lows: "I was shot on the 15th of August and I remained

in the hospital until the 2d of September, sixteen or

seventeen days, at ten dollars a day—a hundred and

sixtv dollars for sixteen days, I believe. After I went



66 Till Price et ah

(Tt'stimouy of Riebard C'ounors.)

out of the hospital I went to a room and stayed in a

room; a part of tlie time I bad a room over the Bodega

and a part of the time I bad a room at the Popular

Lodging'-house, with Mrs. Fisher. 1 went over the Bo-

dega first; I stayed there about three weeks; I then

Avent over to ]Mrs. Fisher's and I stayed there three

weeks about. Then I went back over the Bodega again

and stayed there the greater part of the winter. The first

work I did after I came out of the hospital was a couple

of days' work for Dr. Call. I did that for Dr. Call—

1

told Dr. Call that I wanted to do whatever I could to

pay him—it was some time later on—in the same year,

T didn't work for anybody the balance of the winter; T

wasn't able to work. I didn't do any work the balance

of the winter at all. The next summer I went to work

for Jack Sullivan up on Gold Run; I mushed up there

to Gold Run, Avalked all the way to Gold Run and

worked there over two months. Then I went out that

fall and stayed out all that winter. I worked outside

for the Seattle and International Railroad Company as

a laborer. I did not work all winter, but the biggest

part of the winter I worked. They did not 'fire' me,

I was well acquainted with the foreman—I quit of my

own accord—very light work. This summer I have

been prospecting up on Snake river and on a tributary

of Snake river, Twin Mountain. I walked all the way

to Twin Mountain and walked back. I did not mush

Jiround all summer but inade a two or three days' trip
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of it every time I went. I did not carry a pack with me

when I went out. I said that I incurred an indebted-

ness to Dr. Call of a hundred and sixty dollars and that

I did work for him two days; I guess that would leave

a hundred and fifty dollars that I owed him—he de-

ducted it at the rate of five dollars a day. That was

not taken cnre of for me—I could not swear that it has

not been settled; the only reason I know it has not been

] aid is that I have never paid it and I know the last

time I seen Dr. Call he had not been paid. I don't sup-

pose that it has been paid—I know I ain't paid him.

It had never been paid the last time that I saw him, I

know, because he said he never had been jjaid yet. T

saw him before he left the country—he had not been

paid; in 1902 he had not been paid. I didn't go the next

year to see him to see whether he had been paid, be-

cause I didn't have the money to pay hira and I didn't

want to go around and see him without I had some

money to pay him—I didn't go around to see him and

tf 11 him that I could not pay him."

On redirect examination the witness testified as fol-

lows: "I came out of the hospital on the 2d of Septem-

ber; I got around on crutches—I came out from the

hospital on crutches. The first time I got off crutches

was when I came up to the criminal trial—^I didn't like

to walk on crutches if I could help it, coming up to the

court, so I left them down to my room. I think that

was on the 28th of October, somewhere around there

—
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1 don't know just the exact date. It was the latter part

(f October, 1901. I hare mushed up to Twin Mountain

creek this summer; it is sixteen miles; it took me tv>'o

days goini>- and coming from there, and when I was go-

ing up there I was with some parties and thev had to

go ahead and leave me on the trail; I could not keep up

with them: they had to go ahead and leave me. That

v.as going to Gold Kun, the same way; the parties that

were with me had to go ahead and leave me on the

trail, and they got in two days ahead of me. That was

in the spring of 1902. It took me about eight days to

go to Gold Eun."

The plaintiff here rested his case.

Thereupon, the defendants offered the following tes-

timony:

First.—The judpmeut-roll in tlie case of J. T. Price

nnd Chris W. Ttemper, against Finlay Mcintosh et al.,

Xo. 242, was introduced in evidence by the defendants,

and the amended complaint and judgment in said case

were as follows:
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/// the United States District Court for the District of Alaska,

Second Division.

J. T. PRICE and CRISS W. TREM-

PER,

Plaintiffs,

vs.

\ No. 242.

FINLAY McINTOSII, PETER McIX-

TOSH, WILLIAM McINTOSH and

C. E. BAYLES,
Defendants.

Amended Complaint.

Upon consent of the above-named defendants by their

attorney, and leave of the Court first being had to the

laaking- and filing of this amended complaint, the plain-

tiffs complain and alleges:

I.

That they are and at all the times hereinafter men-

tioned were citizens of the United States, and that they

are the owners and entitled to the possession of the fol-

lowing described real estate and mining property situ-

ate, lying and being in tlie Cape Nome Mining District

and District of Alaska, and particularly described as

follows, to wit:

Commencing at the initial stake of said claim, near

Mie center of the easterly end line thereof, thence soutli-

crly 330 feet to a stake, being the southeast corner of

said claim; thence westerly 1063 feet, along the north



70 Till Price et al.

line of Bench Claim No 1 Below Snow Gulch to a stake-

being the southwest ^ov^av of said claim; thence north-

t-ily 330 feet to a stake on the westerly end line of said

claim; thence continuing- northerly 352 feet to a stake,

being the northwest corner of said claim; thence east-

erly 90J: feet to a stake, being the northeast corner of

said claim; thence southerly 342 1/2 feet to said initial

stake and place of beginning; the same being the iden-

tical ground located and staked by Thorolf Kjelsberg

on the 29th day of May, 1809, as hereinafter stated, and

upon which was posted the location notice, a copy of

which is made a part of this complaint; that the dis-

tances mentioned between the stakes mentioned in said

notice were incorrect, and were inserted therein because

(;f mis-measurements by inadvertence and mistake.

II.

That said plaintiffs and their grantees have been the

owners and entitled to the possession of said real estate,

and have been in the peaceable, actual possession there-

of, except as hereinafter stated, ever since the 29th day

of May, 1899; that on said 29th day of May, 1890, Thor-

olf Kjelsberg^, one of plaintiffs' grantors, entered upon

said real estate and mining claim, and prospected and

explored the same and found gold thereon and therein;

That at said time the said land was a part of the unoc-

cupied and unclaimed public domain of the United

States, and was subject to location and appropriation

as a mining claim by citizens of the United States and

those who had declared their intention to become citi-



vs. R. C. Connors. 71

zens; that said Thorolf Kjelsberg at said time was a

citizen of the United States, or he had declared his in-

tention to become such; that after discovering gold

upon said claim as aforesaid, said Kjelsberg, on the 29th

day of Maj, 1899, proceeded to and did distinctly mark

said claim upon the ground so that the boundaries there-

of could be readily traced, by placing six good and sub-

stantial stakes thereon, four of said stakes being placed

at the four corners of said claim, and one stake being

placed near the center end of each of the end lines of

said clain^; that on the stake near the center of the

northeasterly end line of said claim, said Kjelsberg did

Ihen and there post a written notice of location of said

claim, which said notice contained the name of the lo-

cator, the date of the location, and such a description

of said claim with reference to natural objects and per-

manent monuments that the same could be readily iden-

tified; that the said mining claim contains less than

twenty acres; that afterAvard, to wit, on or about the

5th day of June, 1899, said Kjelsberg caused said notice

so posted upon said claim, or a true copy thereof, to be

recorded in the office of the mining recorder of the Cape

Nome Recording District, all of which will more fully

appear from said notice, the following being a copy

therof, with the indorsements thereon:

^'NOTICE OF PLACER LOCATION.

Notice is hereby given that the undersigned, having

complied with the mining laws of the United States of

America, and the local laws and customs of the Terri-
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torv of Alaska, and of the Cape Nome Mining District,

l.ave this 29th day of May, 1899, located and do here-

by locate and claim all of the gronnd within the bound-

ary hereinafter described for placer mining purposes,

together with all water rights, timber rights, rights of

way, and all other rights and priyileges thereunto per-

taining.

This claim is located on the northwest bench of Gla-

cier creek, in the Cape Nome Mining District, and its

boundaries are particularly described as follows, to

v,it: Commencing at the initial stake whereon this no-

tice )«: posted; thence southeast 330 feet to a stake, be-

ing the southeast corner of the claim; thence 1320 feet

along the north side line of Bench Claim No. 1 Below

Snow Gulch to a stake, being the southwest corner of

the claim; thence 330 feet to a stake, being the south-

west center stake of the claim; thence 330 feet to a

f<take, being the northwest corner stake of the claim;

thence 1320 feet to a stake, being the northeast corner

(if tlie claim; tlience 330 feet to the initial stake or place

(!f beginning.

This claim shall be known as the Second Bench Claim

Xo. 1 Below Snow Gulch Mine.

Locator: TH. KJELSBERG.
AVitnessed by:

JOTTANX P. JOHAXSEX.
ALFRED XILIMA.

[Endorsed] : Notice of Placer Location. Claimant,

Th. Kjelsberg. Filed for Record 1:30 P. M., June 5, '99.

A. N. Kittlesen, Recorder. A. E. Southward, Deputy.

Paid. Eut. page 81, vol. XI, 1:30 P. il., June 5, '99, Pd."
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III.

That thereafter said Thorolf Kjelsberg remained up-

on and in possession of said minino^ claim, and did fur

ther prospect and work the same and extract gold there-

from, until the 19th day of October, 1900, when he sold

and conveyed the said mining- claim by good and suffic-

ient deed to these plaintiffs for the sum of eight thou-

,«and dollars; that thereupon these plaintiffs entered in-

to possession of said mining claim and the whole there-

of, and prospected, explored and found gold thereon in

paying quantities, and remained in the peaceable and

undisturbed possession of said mining claim until on or

about the 26th day of October, 1900, when said defend-

ants wrongfully and against the will of the plaintiffs

entered upon and took possession of that portion of

said mining claim hereinafter particularly described,

and ousted plaintiffs of their possession of the same, and

ever since said 26th day of October, 1900, have unlaw-

fully and wrongfully withheld, and do now wrongfully

and unlawfully withhold said portion of said mining

claim from plaintiffs, to plaintiffs' damage in the sum

of $1,000.00; that the portion of said mining claim so

wrongfully withheld from plaintiffs by defendants is

described as follows: A strip of land lying along the

southerly side line of said claim, and abutting upon the

northern side line of Bencli Olaim No. 1; said strip or

])arcel of land being 1060 feet in length, beginning at the

southeast corner of said claim, where said strip is

187/10 feet in width, and running thence southerlv
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along the southern side line of said claim said distance

of 1060 feet, said strip at said southwestern end there-

of being- 29 feet in width.

IV.

That ever since said 26th day of October, 1900, said

defendants have been, and now are, wrongfully engaged

in working and mining said land and extracting gold

therefrom; that the amount of gold so wrongfully taken

from said claim by defendants is unknown to plaintiffs,

but plaintiffs are informed and believe, and therefore

charge that the amount of gold so taken and wrong-

fully appropriated to their own use exceeds the sum of

1500.00. That defendants are doing great and irrepar-

able injury and damage to plaintiffs, and to said mining

claim by the manner in Avhich defendants are working

and operating the same; that defendants are doing what

is called underground placer mining; that is to say,

they are working on the paystreak of said claim and

drifting on the same, without removing the top or sur-

face ground; that the ground is not deep enough on

said claim to warrant the working of the same in the

said manner, the result being that the top or surface

ground is constantly falling in upon the pay ground be-

fore the same has been fully worked out, thereby prac-

tically destroying the value of all ground so worked;

tliat in so drifting underground defendants have not

only been extracting gold from said so called fraction

or strip, but have mined on the remainder of plaintiffs'

claim; that defendants are financially irresponsible, and
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wholly unable to answer an action of damages against

them; that unless they are restrained by an order of

this Honorable Court, they threaten to and will con-

tinue to work and mine said claim in the destructive

and unminerlike manner hereinbefore described, and

will extract gold and golddust from said claim and ap-

propriate the same to their own use, to plaintiffs' great

nnd irreparable loss and damage.

And for a second and further cause of action and com-

plaint, plaintiffs say:

I.

That on the 18th day of August, 1900, one Magnus

Kjelsberg, a brother of said Thorulf Kjelsberg, believ-

ing the said mining claim theretofore located by said

Thorulf Kjelsberg, on the 29th day of May, 1899, and

known as and called ^'Second Bench Claim No. 1 Below

Snow Gulch on the Northwest Bench of Glacier creek,

in the Cape Nome Mining District, Alaska," was wider

than allowed by law and the rules and customs govern-

ing tlie location of placer mining claims in Alaska, went

upon said mining claim as marked upon the ground,

and at a place immediately north of the northeast side

line of Bench Claim No. 1 made a discovery of gold, and

thereafter located a mining claim, known as and called

Second Bench Claim "Good Luck" as hereinafter de-

scribed; that on said date said Magnus Kjelsberg was

a citizen of the United States, or had declared his in-

tention to become a citizen.



78 .
Till Price et al

Witnesses:

OLAREiNOE DENNIS,

JA^IES ROlBERTSON.

[Endorsed]: 1423. 3:2{)> P. M. Filed for record this

20th day of August, 1900, and recorded in book 63 of

page 146 E. R. N. Stevens, Recorder. Franlv W.

Swanton, Deputy. f2.50, paid.

That by inadvertence and mistake the description of

said claim as it appears in said notice is incorrect in

this: That said notice is made to read as though the

same were posted on the center stake of the northeast-

erly end line of said Good Luck Placer Claim, when in

truth and in fact it Avas placed on the southeast cor-

ner stake of said claim; that the object and purpose of

said Magnus Kjelsberg in locating said '"Good Luck"

placer mine was not to jump or relocate the claim lo-

cated by Thorulf Kjelsberg, but to locate and hold any

and all ground, if any should be found unlocated, ly-

ing and being between the northeasterly side line of

Bench Claim No. 1, and the southwesterly side line of

the claim located by said Thorulf Kjelsberg; that on the

19th day of August, 1900, said Magnus Kjelsberg

caused a copy of said notice of location to be recorded

in the office of the recorder of the Cape Nome Mining

District.

III.

That on the same day said Magnus Kjelsberg located

said "Good Luck" placer mine, to wit, on the 18th day

of August, 1900, one Jas. Robertson located and
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staked a mining claim covering all of said Second

Bench Claim located by Thomlf Kjelsberg not in-

cluded within the boundaries of said Good Luck loca-

tion made by Ma 211 is Kjelsburg. and on the 23d day

of AugnsT. 1900, caused a copy of the location notice

posted upon said claim to be recorded in the office of

the recorder of the Cape Xome Mining District, Alaska,

in Tolume 51, page 259 of said records. That said

Robertson has ever since claimed and held said claim

so located.

IV.

That on or about the 19th day of October, 1900, said

Magnus Kjelsberg. for a good and sufficient considera-

tion, sold and delivered to plaintiffs all his right, title

and interest in and to said Good Luck Claim, and the

whole thereof, whereby said plaintiffs became and are

the owners of and entitled to the possession of all the

ground lying within the boundaries of the claim, lo-

cated by said Thorulf Kjelsberg as the same was

marked upon the ground, and contained within the ex-

terior boundaries of said Good Luck placer mine; that

said deed was on the day of October, 1900, filed for

record in the office of the recorder of the C^ape Nome

Recording District, and recorded therein.

That immediately upon receiving said deed said

plaintiffs went into possession of all the ground in-

cluded within the boundaries of said Good Luck mining

claim, and remained in peaceable possession thereof

until on or about the 26th day of October. 1900. when

the defendants unlawfully and wrongfully went upon
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said claim and ousted plaintiffs from the possession

of a portion thereof, to wit, a strip 1060' feet in length

lying" along- the southern line of sa^id Good Luck claim,

and abutting upon the northern side line of Bench

Claim No. 1, said strip being 18| feet wide at the east-

erly end thereof, and 29 feet wide at the westerly end

of the same, and being bounded as follows: Commenc-

ing at the southeast corner of said Good Luck Claim,

and running thence 1060 feet westerly along the boun-

dary line between Bench Claim No. 1 and said Good

Luck Claim; thence northerly 29 feet; thence easterly

on a straight line to a point 18| feet north of the south-

east corner of said Good Luck Claim on the easterly

end line thereof; thence southerly 1S| feet to the place

of beginning. That said plaintiffs at the time of the

commencement of this action were, and now are, the

owners and entitled to the possession of the whole of

said Good Luck Claim as herein described, and said

defendants at the time of the commencement of this

action were, and now are, in the unlawful possession

of that strip or portion of said claim herein described,

and unlawfully withhold, and do now unlawfully with-

hold, the possession thereof from these paintiffs.

Wherefore, plaintiffs demand judgment against de-

fendants:

First.—For the restitution of said lands and prem-

ises so held by said defendants, and that plaintiffs be

adjudged and decreed to be the owners of the same,

and that they have judgment for |1.000.00 damages,

their costs and disbursements herein expended.
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Second.—That during the pendency of this trial the

defendants and all persons acting in aid of them be en-

joined and restrained from going upon said mining

claim or any portion thereof, or any portion of said so-

called strip or fraction, and from doing any work or

mining thereon, or extracting any gold or other precions

metals thereof, and from in any manner interfering

with the plaintiffs in their free use and occupancy

thereof.

(Sig-ned.) OHAS. S. JOHNSON,

Attorney for Plaintiffs.

United States of America,"]

District of Alaska. J

We, J. T. Price and Criss W. Tremper, being duly

sworn, according to law, depose and say: That we are

the plaintiffs named in the foregoing complaint; that

we have heard read the said complaint and know the

contents thereof, and that the same is true as we verily

believe.

, (Signed) J. T. PRICE.

(Signed) CRISS W. TREMPER.

Subscribed and sworn to before me this 8th day of

December, 1900.

OHAS. S. JOHNSON,

Notary Public in and for the District of Alaska, Re-

siding at Nome.
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[Endorsed] : Service of copy of foregoiuo- amended

complaint admitted December 8th, 1900.

W. T. HUME,

Defendants* Attorney.

No. 242. United States District Court, District of

Alaska, Second Div. J. T. Price et al., Plaintiffs,

vs. Finlay Mcintosh et al.. Defendants. Amended Com-

plaint. Filed in the United States District Court, Dis-

trict of Alaska, Second Division. December lOtb, 1900.

John T. Reed, Deputy Clerk. Chas. S. Johnson, Attor-

ney for Plaintiffs.

At a Special Term of the United States District Court,

District of Alaska, Second Division, Begun and

Holden in the Town of Nome. Commencing on the

7th Day of October, 1901.

J. T. PRICE and CRISS W. TREMPER, \

Plaintiffs,

vs.
I

FINLAY Mcintosh, peter mcin-^^
^^" ^^'

TOSH, WM. McINTOSH, and C. E.

BAYLES,
Defendants.

Judgment.

This cause came on regularly for trial at a special

term of the District Court of the District of Alaska, be-

gun and holden in the Town of Nome, commencing on

the 7th day of October, A. D. 1901, Messrs. Chas. S.

Johnson, A. J. Daly, P. C. Sullivan, Albert Fink and
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Ira D. Oitou, appearing as couusel for the plaiutiffs.

and Messrs. Thompson, Muraue and Thompson appear-

ing as counsel for the defendants, and a jury havin*:

been expressly waived by both parties in open court,

and the Court having heard and considered the evidence

of the respective parties and the arguments of coun-

sel, and said cause having been submitted to the Court

for determination, and the Court having heretofore

made and filed herein findings of fact and conclusions

of law, and having ordered judgment to be entered in

accordance therewith:

Now. therefore, by virtue of the law and premises

aforesaid, it is by the Court ordered and adjudged that

the plaintiffs were at the time of the commencement

of the above-entitled action, and now are, the owners

in fee under and by virtue of a valid and subsisting

placer mining location, and are entitled to the posses-

sion of those certain placer mining claims, described

in the plaintiffs' complaint and known as Bench Claim

yo. 1 Below 8now Gulch. Second Tier, located by

Thorulf Kjelsberg. and Second Bench Good Luck Claim,

situated on Glacier creek and located by Magnus

Kjelsberg, and including all the gi-ound embraced

within the placer mining claim described in defendants'

answer and known as the California Fraction, and here-

inafter particularly described.

It is further ordered and adjudged that the defend-

ants, or any of them, are not the owners of the said

premises known and described as aforesaid or any part



81 Till Price et al.

thereof, and that they, nor any of them, have no right,

title or interest therein.

It is further ordered and adjudged that the plaintiffs

have and recover from the defendants, and each of

tliem, the possession of the said California Fraction

bounded and described as follows, to wit: Oommenc-

ing at a stake, situated at the southeast corner of said

California Fraction, and at a point identical with the

southeast corner of Bench Claim No. 1 Below Snow

Gulch, Second Tier, located by Thorulf Kjelsberg; also

the southeast corner of the Second Bench Claim Good

Luck, located by Magnus Kjelsberg; thence westerly

1062 feet to a stake, being the southwest corner of

said California Fraction, and also the southwest cor-

ner of said Bench Claim No. 1 Below Snow Gulch, Second

Tier, located by Tliorulf Kjelsberg, and the southwest

corner of said Second Bench Claim Good Luck, located

by Magnus Kjelsberg; thence northerly 29 feet to a

stake; thence easterly about 1062 feet to a stake, situ-

ated 18 feet in a northerly' direction from the point of

beginning; thence southerly to the point of beginning.

It is further ordered and adjudged that the plaintiffs

have and recover from defendants, jointly and severally,

their costs and disbursements taxed at f275.30 dollars.

Done in open court, this 4th day of January, A. D.

1902.

(Signed) JAMES WICKERSHAM,
District Judge.

[Endorsed] : No. 242. United States District Court,

District of Alaska. J, T, Price et al. vs. Finlav Mcln-
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tosh et al. Judgment. Filed in the office of the Clerk

of the United States District Court, Alaska, Second Di-

vision, at Nome, Alaska. Jan. 4, 1902. H. G. Steel,

Clerk. B}^ H. C. Gordon, Deputy.

R. C. CONNORS, the plaintiff, recalled as a witness

by the defendants, testified as follo^Ys: (Paper marked

for identification "Defendants' Exhibit 'A' " was handed

to the witness).

"I have read over this paper and examined the sio^-

nature. It looks like mine, but I never seen it. i never

signed it. I don't remember doing it; I never done it.

I am not positive, but I am pretty nearly sure of it."

JOiHN NESTOR, called as a witness on behalf of the

defendants, being duly sworn, testified as follows: "I

am in the wholesale liquor business.'' (Paper marked

for identification, "Defendants' Exhibit 'A
'

" handed

to the witness.) "I have seen that paper before. I

know the plaintiff, Mr. Connors; I saw him at the last

trial. I saw the man who signed that document, but

I would not remember that he is the man. I signed

that instrument as an attesting witness. I don't re-

call now all who were present when that paper was

signed. Mr. Hoxsie was present and the man who

signed the paper. There was somebody there. I don't

recall now whether it was Mr. Tarn or who it was. The

paper was signed in the little office of the Dexter saloon.

I believe it was read over before it was signed; I don't

recollect very distinctly about that; I know there was
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(Testimony of John Nestor.)

a paper read over there, and I remember that there was

some man there signed it—^there must have been, be-

cause I have signed it here as a witness, and I know

I would not have signed it if he hadn't signed it—but

whether this is the gentleman who signed it, or whether

it was read over by the notary, I don't recollect very

clearly now about that. There is an expression in that

paper that I can recall; it says there ^since the begin-

ning of the world.' I remember that some such ex-

pression as that was read over there now. I remember

that a document of that kind was read over, on account

of that expression; I remember that such a document

was read over, that being the onl}- document of that

kind that I remember ever to have heard read—it struck

me as strange—

"

On cross-examination the witness testified as follows

:

''I was present at the reading over of this paper. I

do not know whether this paper was read over there or

whether some other paper was read over there in my

presence. I just know that some instrument was read

over which had the words 'from the beginning of the

world' in it; I remember that. That is the only thing

which I have any definite recollection of with reference

to that instrument, together with my name being there.

I simply know that I signed this paper myself. I don't

think I am a drinking man; I would not be classed

that, probably at this stage of the game, I hardly be-

lieve. I don't use intoxicating liquors to excess at any

time, not as a general thing. I did not at that time
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in 1902. I signed this paper in the office of the Dexter

saloon; I signed it as a witness. Some man was there

who signed it. It had been signed before I signed it.

I am positive that I would not have signed it, if it had

not been signed when I saw it; I signed some paper

there, and I am positive that I would not have signed

my name to a paper if I had not seen the man sign it

myself; I am positive of that. It is my recollection

that it was in the office there it was signed. I don't

recall all the circumstances. I don't recall the paying

of the money, although it may have been. I believe

Mr. Hoxsie was there. In fact, I think Mr. Hoxsie was

the man who brought the paper to me to sign, but I

would not be positive about that; I know Mr. Hoxsie

was there. I think that it Avas Mr. Hoxsie who asked

me to sign it. I don't know whether Joe Tam was

there; I don't recollect about that now. There was a

notary there; somebody was there, I know, who ack-

nowledged the instrument. I think there was a no-

tary there. It is my recollection that there was some-

body there that acknowledged the instrument. I could

not say how long I stayed in there that day. I was

around there most of the time. My brother at that

time was interested with Mr. Hoxsie, and I was there

the most of the time. I was around there a good part

of my time, generally when I was down town. I had

been laid up for some time, and this was just after I

was able to get around—I believe I was walking on
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crutches myself at the time, and that being my broth-

er's place of business, I usually stayed around there a

good deal of my time, in the office of the Dexter saloon.

I don't recollect the dimensions of the office, but it was

an office of something like this space in here from this

railing here, with a railing running along here to the

right, and towards the front of the room, and if I recol-

lect there was a curtain hung across, separating the

office off from the bar, kind of portiers across. It

would shut anyone off from view, outside of the saloon,

so that anyone could not look in there; merely a little

office off the front of the bar, up next the front window

on Front street. There was a little table, something

like this one, if I recollect rightly; something like the

reporter's table here, and a safe, two or three chairs.

I would not want to say how many people were in there

at the time I was in there that daj'; I don't recollect

just how many people were there. I could not say

where the person who signed this instrument was sit-

ting when I first went in there. He may not have been

sitting there at the time when I came in; I don't recol-

lect about that now. I didn't pay any particular at-

tention to the person who signed the instrument. I

don't know where he was at that time. I merely signed

the instrument as a witness to the signature. I don't

think I would have been likely to remember if there

had been five hundred dollars paid over to him. I was

not paying much attention. I would probably have

seen it if it was paid ini my presence, but I don't recol-
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lect it now. At tliis time I do not recollect

the payment of any money there at all. I don't

recollect who it was that was released, or for what

purpose. I remember that it was something- about this

riot case out there, I believe—^Price and Tremper, I

think, and I don't know but what Lindeberg's name was

mixed up in it; I don't just recollect w^ho were in the

paper. I really don't know who read this instrument

over there; I would not be; positive now who read it. I

didn't pay much attention to it. I didn't pay enough

attention to it to know whether this was the man that

signed that paper or whether it was some other person.

I know the man that signed it was a stranger to me.

I had seen him at a distance. I saw him the day that

he met with this misfortune. I do not remember

where he was sitting when he signed this paper. I

was sitting in this little office I speak of. I do not

know the relative position of the parties there at that

time. To the best of my recollection the table was

about the size of the stenographer's table here; it is a

small table. It would not necessarily be crowded if

there were four men in that little room; I don't think

four men would crowd it. I remember I was in this

little office—whether I was in the office at the time or

was called into the office, I could not say, but I was in

the office a great deal of the time, used to go down

there and sit hours at a time in this office. As I ex-

plained to you before, I was laid up with an accident
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myself at the time, walking on crutches, and as my

brother was interested there, I used to go in there;

made it a kind of loafing place, in this little office. The

fact that my name is there certainly recalls the fact

to my mind that I did sign it, seeing my name there, and

I am positive that I signed it in the presence of some-

body whose name is there, as I would not have signed it

otherwise. That I am also positive of."

On redirect examination the witness testified as fol-

lows: "The gentleman or person who acknowledged this

instrument and signed the name of Connors to it, I

should say was sober. I believe I know a sober man

from a drunk one, and I would pronounce him sober.

I would not have signed it as a witness if I did not think

he was sober; I am sure of that."

On recross-examination, the witness testified as fol-

lows: *'If I had noticed any evidence of intoxication, I

would not have witnessed his signature; that is the

only reason for my testifying that he was sober. I do

not have any independent recollection of it at this time.

That's about all the attention I paid to it, to go in there

and write my name. I witnessed that signature; I

witnessed the transaction,"

RICHAED CONNORS, the plaintiff, recalled as a wit-

ness for the defendants; testified as follows: (The origi-

nal complaint in the case was handed to the witness.)

"^I believe that is my signature to the verification; to the

best of my knowledge it is. That is my signature."
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(The reply to the separate answer of Mr. Lindeberg

^ as here handed the witness.) "I believe that is my

signature. I would not be positive, however, of my own

signature any place."

At this point in the examination of the witness, the

following question was asked the witness and he made

the following answer:

Q. Now I hand you this exhibit. Defendants' Ex-

hibit No. 2, being the release which I showed you be-

fore. Did you ever see that paper before in your life?

A. Not until I seen it here before at the last trial.

Q. Never before that?

A. No, not to iwy knowledge.

CHARLES E. HOXSTE, called as a witness on behalf

of the defendants, testified as follows:

"I am acquainted with the plaintiff in this case, R. C.

Connors; have known him for several years, probably."

(Paper writing marked for identification "Defend-

ants' Exhibit ^\' handed to the witness.) "I saw the

plaintiffs, Connors, execute tliat instrument. He exe-

cuted it. He listened to the reading of that paper by

^fr. Tam, Joe Tarn, and then signed his name to it. Joe

Tam was the notary public on that occasion, an attor-

ney. Connors then signed the paper."

Said exhibit "A" was here admitted in evidence and

read to the jury as follows:
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Defendants' Exhibit "A."

''Know all men by these presents, that I, R. C. Con-

nors, of Nome, Alaska, for and in consideration of the

snm of five hundred dollars, lawful money of the United

States, to me in hand paid by C. E. Hoxsie, the agent

and representative of Till Price, Jafet Lindeberg, Frank

Price, Gabe Price, John Eriekson, Criss Tremper, have

1 eleased and forever discharged and by these presents

uo release and forever discharge, for myself, my heirs,

executors and administrators, the said Till Price, Jafet

Lindeberg, Frank Price, Gabe Price, John Eriekson and

Criss Tremper, and each of them, of and from all man-

ner of actions and causes of actions, suits, debts, dues,

sums of money, accounts, controversies, trespasses,

damages, claims and demands whatsoever, in law and

in equity, which against the said Till Price, Jafet Linde-

berg, Frank Price, Gabe Price, John Eriekson and Criss

Tremper, or any of them I have had or now have, or

\^hich I or my heirs, executors, administrators can,

shall, or may have upon or by reason of any matter,

cause or thing whatsoever, from the beginning of the

world to the date of these presents, and in considera-

lion of the sum of five hundred dollars, paid to me as

aforesaid, I do by these presents especially release the

said Till Price, Jafet Lindeberg, Prank Price, Gabe Price,

John Eriekson and Criss Tremper, from all causes of

r.ction, dues, sums of money, controversies, trespasses,

damages, claims and demands whatsoever set up by me
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in a certain complaint filed in the United States Dis-

trict Court, District of Alaska, Second Division, in art

;;ction in which I am plaintiff and the said Till Price,

Jafet Lindeberg', Frank Price, Gabe Price, John Erick-

son and Criss Tremper and one J. W. Griffin are defend-

ants.

In witness whereof I have hereunto set my hand and

Keal the 20th day of October, A. D. 1902.

(Signed) R. C. CONNORS.

Witness

:

JOHN NESTOR.

JOSEPH H. TAM.

United States of America.

^

District of Alaska. J

This is to certify that on this 20th day of October.

1902, before me, the undersigned, a notary public in and

for the District of Alaska, personally appeared R. C.

Connors, known to me to be the person described in the

foregoing instrument, and he acknowledged to me that

he executed the same freely and voluntarily and for the

uses and purposes therein set forth.

In witness whereof I have hereunto set my hand and

affixed my official seal the day and year last above writ-

ten.

[Seal] (Signed) JOSEPH H. TAM,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.
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[Endorsed] : Release. Connors vs. Eriokson et al.

Filed in the office of the Qerk of the United States Dis-

trict Conrt. Alaska, Second Division, at ^'ome, Alaska.

Dec. 10, 1904. No. 832. Defendants' Exhibit "A," fof

identification. Filed in the Office of the Clerk of the

United States District Court, Alaska. Second Division,

at Nome, Alaska, Feb. 3. 1905. Geo. V. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk

The complaint and reply in the case containing the

signature of Mr. Connors were here introduced in evi-

dence. The witness then proceeded to continue testify-

ing:

"At the time Mr. Connors executed this release I paid

him five hundred dollars. I judged him to be sober at

the time. Under and in pursuance of an agreement

with Mr. Connors I went to the office of Mr. Tam and

asked him to step down to the Dexter saloon and take

an acknowledgment, which he did. When he came into

the saloon, Mr. Connors stepped into the office—I had

already asked Mr. Nestor to witness the signature; Mr.

Connors stepped in and Mr. Tam read him that paper

and he signed it, and received the money. I talked sev-

eral times with Mr. Connors about it. I first spoke to

Mr. Connors at the instance of Till Price about this case,

and we talked the matter over. Connors said he would

like to settle it well enough and would like to go out-

side. I told him I could get him five hundred dollars

to settle the case. He said that he wanted Dr. Call's

bill taken care of, of a hundred and fifty dollars, too.
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Connors said that. Said that he wanted to settle, bnt

that he would have to settle it without his lawyer's

knowing anvthing about it, or his lawrer"s haring anv

part of it, because he would need all that to go out-

side, and that he wanted all of that amount himself,

anywar, but he didn't gire a damn about his lawyer,

but he wanted his doctor settled with. I paid him five

hundred dollars. I have no interest whatever in the

result of this lawsuit. I afterwards inquired of Dr.

Oall if he received his money and he said he had."

On CTOss-examination, Mr. Hoxsie testified as fol-

lows: '*Dr Call said the boys had paid him. That is all

I know about Dr. Call being paid at this time. My re-

membrance is that he said the boys had paid him the

Connors* bilL I don't think he mentioned any individ-

ual persons. I know it was the defendans in this case

who paid the bUl of Connors to Dr. Call. I took Dr.

Call's word for it: we were talking about it. I have

known Mr. Connors about three years and something

over. I know Judge Tarn. At this time my place of

business was at the Dexter saloon where the city hall

now stands. The building was destroyed by fire some

ye^ps ago. I went out and got Judge Tarn as the no-

tary; Tam at that time was in the office with Mr. Ira

D. Orton. I first asked John Xestor to become a wit-

ness to the transaetioiL I think John was sitting in

the office when I asked him. He remained there while

this instrument was being read and signed by all par-
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ties. I think Nestor signed the instrument first.

Nestor signed it immediately after Connors, and then

Tam. That is my recollection. My remembrance is

that Tam handed it over to Nestor to sign after Con-

nors signed it, and then signed it himself as a wit-

ness. I went after this release to Mr. Fink's office. I

talked with Till Price first about getting this release.

I think Pl'ice went out sometime before the 20th of

October, and before he went out we talked the matter

over, sometime probably about the 1st of October,

around about the 1st of October, I should judge; pos-

sibly' the last of September. Up to the time I had the

talk with Till Price, I never knew Connors wanted a

release; I then went to Fink and he prepared this in-

strument. I think I got the paper the same day that

Connors signed it; either that day or the day before.

I had not been cari'ying this release around in my

pocket two or three days previous to the day he signed

it. I don't know why it was that the date was left

blank in the instrument to be filled in with a pen, un-

less it is usual in making out these instruments to

leave the dates blank. I talked with Price some two

or three weeks before I finally got this instrument

signed. I talked with Connors several times, possibly

three or four times, before he signed tliis instrument.

I met him the first time in the Dexter, I think. I think

very likely I know Paddy Maker, but I am not certain;

I may know him by sight, but I don't remember now

what the man named Paddv Maher looked like—I don't
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remember tli<* man and the name tooeiher; I may kno^v

him, though. Possibly, I might have sent Paddy

Maher to bring Dick Connors to me before we had the

first conversation; I don't remember if I sent him again

after Connors; I am not clear as to that. I could not

have told Connors that I knew Gabe Price in Portland,

Oregon, because I didn't; I might have told him he was

a friend of mine and had done me some good turns,

because that is the fact. My remembrance is that at

the first conversation we talked over the matter, and

1 asked him how much he would take to settle tlie

matter, how much he would be satisfied with to take

and settle the case. It is not a fact that the second

time I had a conversation with him I offered him five

hundred dollars and he refused to take the money, and

said he would consult his attorney. It is not a fact

that the second time I made the offer of five hundred

dollars he refused to take the money, and that I sent

for him again. I don't recall now sending for him but

the once, but possibly I may have sent twice; I don't

recollect now. I have seen Connors in my saloon fif-

teen minutes for several days, or I may have seen him

one or two or three hours; I talked with him about the

matter for probably as many as three times three days,

or something like that. I think I had conversations

with him two or three days. Up to that time I had

received no instructions from Fink or Orton; I did not

consult with them in regard to the matter. I didn't

consult with either of them. I got the money from
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Fink. I went and told him I wanted the money. That

was either the same day that Connors signed, or later

in the same day he signed—either later in the

day he signed or late in the afternoon or even-

ing before the day. I think late in the afternoon, the

day before Connors agreed to sign the instrument and

I got the money the next day, on the day he signed,

or in the day earlier—now, I could not say which at

present. I did not have this instrument in my pos-

session longer than the day before October 20th, pos-

sibly the same day it was signed, I am not just certain.

Connors borrowed a few dollars of me off and on for the

last few years; whether I gave him any more than usual

at that lime, I don't remember. I don't think I was

'ginning' him u]) while these negotiations were pending

any more than is usual in most cases where men are

talking over the bar and in and around a saloon. I

suppose it Avould be very natural, Connors being a drink-

ing man, and I making a settlement of a claim of this

sort in my saloon, and talking the matter over, over

the bar, for me to treat, 'set 'em up' pretty often. The

room where this instrument was signed was the width

(if and ran parallel witli the front of the bar, lengthwise

of the saloon—I think about ten feet in length or some-

thing like that, and the width of the bar, something

like seven feet in width and ten feet in length, I should

think, off the end of the bar. There was a very small

table; one of those tables that the top and legs run

together; not as large as those small tables used for
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tlie reporter's table. There was a safe and several

chairs; there was no office desk. Joe Tarn, Nestor and

myself were present at the time Oonnors sigiied this

instrument. Connors was there; he was in front of the

table, nearest the rail, what would be the front of the

office; nearest the office table. Connors was in front

of the table and the table stood up next to the Avindow;

Tam set facing- the table and facing- the window; Nestor

set facing the table from the east side of the table,

and facing towards the railing of the office, and Con-

nors set facing the table, Nestor and Tam; that would

bring him in front of the table looking toAvards the

rail, towards the bar-room. His face was towards the

bar-room. You could enter the office from behind the

bar, but there was a gate opening in from the saloon

Avhere you could go into this office, or you could pass

right from behind the bar directly into this office. I

think after I introduced Connors to Tam, and after

Tam read the paper over to Oonnors, then Connors

signed it and Nestor signed it, and then Tarn signed,

and I bought a drink. I don't remember how many

drinks we had before that. I paid Connors the money

right there on the table. J. think likely Connors bought

a drink Avhen he got the money; I don't remember

whether Tam stopped oir not; I think Tam went on out.

Tam Avas there when the five hundred dollars was paid;

I am positive of that. I am positive that John Nestor

was also there when the five hundred dollars was paid.

I am just as positive of that as I am that I paid the
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money. The mone}' was counted out right there in

tills office; right on this little table. It was all paper

money. 'My remembrance is that there were two fifty-

dollar bills, and the rest of it was in twenties. Mostly

in twenties. I know that Connors drank quite a good

deal; whether he had been drinking continuously or

not, I don't know; I could not say that he had been

drinking immediately preceding this deal. I know Con-

nors and I know that he drank at times quite a good

deal—he was pretty shaky when he signed that instru-

ment that day; I would not say he was 'full,' though,

at that time. Very likely I testified im the former

trial that he was 'pretty shaky' when he signed this

instrument; it is the fact, very likely. He was cer-

tainly shaking like many a man does when he has been

intoxicated the day before, and may haA'e had a drink

or two, or perhaps might have had a drink or two to

'brace him up' on after that. This was in the after-

noon, I should think, about one o'clock or shortly after

one o'clock; I think it was somewhere around along

about two o'clock; may have been a little earlier or a

little later; my remembrance is it was in the afternoon.

It would be possible that it was as early as tAvo o'clock,

or it may have been as late as four o'clock. It may

have been an hour later or an hour earlier than three

o'clock. There was nothing that particularly chal-

lenged my attention or mind to the fact that it was ex-

actly three o'clock; it may have been one or it may have

been five, but my remembrance is it was about three
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o'clock. I do not remember whether the council met

tliat night. I was a member of the city council at that

time. No, I wasn't a member of the council at that

time in October, 1902; I think not; I went out in 1901,

and didn't come in in time to be elected in 1902. The

room was not crowded at the time the money was paid;

any person would have noticed that the money was

paid over. Connors told me in the first conversation

that he wanted Dr. Call's bill taken into considera-

tion; he told me it was one hundred and Mix dollars.

He was sober at the time he had this convei'satiou with

me; I am sure that he was sober. I think some of

the conversation undoubtedly indicated that he was

sober. I think this conversation in regard to Dr. Call's

bill took place in the Dexter saloon. To the best of

my knowledge it was there. Connors and myself were

present. We didn't talk it over publicly at all. I

talked with Till Price first; he said he would leave five

hundred dollars. I understood that he would leave it

with the bank; leave it so that Fink could draw it out.

Till Price first broached the subject of this release, pos-

sibly about the middle of September. He went out

on next to the last fleet of boats, is my remembrance.

Either the middle or latter part of Septembea'. Then

1 had a talk with Connors with reference to this re-

lease; Connors and myself alone being present. I

meant to get a release from E. C. Connors for five hun-

dred dollars if he would sign it and I could get it by
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paying him the five hundred dollars, which I did. FTe

was not under the influence of intoxicatino liquors at

the time he signed this release; I am positive of that.

To tlie best of my judgment he was not; I am quite

positive of the matter. I had to pay attention at the

time to see that he was fairly sober when I took the

release; I was in a position of having talked with him

enough so there could he no mistake about the matter

before I paid him over the money. I paid him over

the five hundred dollars there at that time in paper

money. I did that in the presence of Tarn and John

Nestor in that room. Possibly I drank with Connors

that morning once and possibly not at all; I am not

certain that I drank at all with him before signing the

instrument. Connors came in in the afternoon, I should

judge somewhere in the neighborhood of three o'clock;

that was the time he came in first. I am not certain

where I was at the moment Connors came in, but right

away, soon after seeing Connors, I went up and found

Tarn. We had agreed upon this affair the day before;

I think we talked it over the evening before. I think

it was in the evening, after dark, possiblj' it was 11 or

12 o'clock at night. I am not certain, but I have kiud

of a remembrance or impression that it was the even-

ing before. I owned the building and one-half inter-

est in the business. I was not tending bar at that time.

I came when I pleased and left when I pleased. There

was no one present besides Connors and myself the

night before when we came to terms with reference to
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the release. That also happened in my saloon. I

don't remember that we fixed any particular time when

we should meet the next day to close up this deal. I

think it was about three o'clock the next day that Con-

nors came to me to get his money."

JOHN H. DUXX, called as a witness on behalf of

the defendants, and having- been duly sworn, testified

as follows:

"I am the United States marshal at the present time.

I know Mr. J. H. Tam. He is an attorney at law. 1

knew him quite well; he was at council while I was

acting commissioner over there. I have seen him write;

I believe I know his signature."

(Defendant's Exhibit "A" was here handed to wit-

ness and witness requested to examine the signature.)

"I believe that to be his signature; it looks like his

signature. I became best acquainted with his signa-

ture over at Council City; he was there during the

summer that I was over there as commissioner for tliat

precinct, and he was around the office practically all

the time; he signed a number of papers there in my

presence, and I saw him write his name frequently."

On cross-examination, the witness testified as fol-

lows:

"I don't pretend to be an expert on handwriting. I

arrived at my opinion that that was Mr. Tam's signa-

ture from having seen it a number of times, and hav-
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iiig seen bim write his name; that is all that 1 can

say; I would not swear that it was not a forgery, but I

can swear that it looks like Mr. Tarn's signature, and

I believe it to be bis."

IRA I). ORTOX, called as a witness on behalf of de-

fendants, and having been duly sworn, testified as fol-

lows:

"My business is attorney at law. I am acquainted

with Joseph H. Tarn; I have examined the release in

this case, mai-ked for identification, Defendants' Ex-

hibit *A'; I have examined the signature of that in-

strument; I know the sig-nature of Mr. Tam; I have

been acqtiainted with it about ten or twelve years, I

should judge. That is his signature to that instru-

ment in my opinion. I, of course, saw the paper im-

mediately after it was executed; he showed it to me

immediately after it was executed, according to my

recollection, Mr. Tam showed it to me. He had it in

his possession for a few minutes. Mr. Hoxsie came

into my oflice and got Mr. Tam to go down to his place

of business to take an acknowledgment. At tlie time

he came up he came after me and asked me if I would

go down to the Dexter saloon and acknowledge a paper,

and he showed me this document, this exhibit here. I

told him that I was not a notary, but that Mr. Tam

was, who was in the office with me, and I referred him

to Mr. Tam; he then asked ilr. Taui if he would go

down, and he said he would. He thereupon went down
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with Mr. Hoxsie and came back in a short time—my
reeoUectiou is that he brought the paper back with

him and put hi.s ;>eal on it there in the office. an<l I

looked at it again at that time."

On cross-examination, the witness testified as fol-

lows: "I saw this release immediately before it was

signed. I do not remember what time of the diiy it

was—sometime in the afternoon, I think. I would not

be able even to state the month, I don't believe. I think

the release was entirely in blank at that time ar> to

the dates, and I know that there are these ptarrs of it

here that are in Mr. Tarn's handwriting. All of the

dates were filled in—both dates are filled in in his hand-

writing also. Mr. Tarn was in my office; he officed

there with me whenever he was in Nome; we are old

friends—have been old friends for years in San FYan-

cisco. and when he is in Nome he offices with me. !

have seen a great deal of his handwritng, more, prob-

ably, than anyone else—he was in the office with me

for a couple of years, and all winter I have had lots of

letters from Mr. Tarn, and have seen him write dovrn

in the States long before we ever came to Nome. 1

may have lots of his signatures in my possession, I un-

doubtedly have, because I have had lots of letters from

him, if you wish to see them. I testify that that is

Joseph H. Tam's signature, from having seen his sig-

nature so often, and knowing his handwriting. I can

only give it as my opinion that that is his signature.
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I recognize this name, his signature there, and further-

more from the fact of having- seen this paper, and re-

calling the fact of his having gone to take the ack-

nowledgment, of course, it makes me feel doubly cer-

tain that this is Mr. Tam's signature. I was not pres-

ent when the acknowledgment was taken, but I saw

it before it was signed, I recall the fact of Hoxsie

coming to my office and asking me to go down to the

Dexter saloon; I told Mr. Hoxsie that Mr. Tam was a

notary, and that perhaps he would go down with him;

I had another notary in my office, but as I ren.Miiber

he was busy at the time. Mr. Tam was not ai; em-

ployee in my office at the time. The notary in my of-

fice, as I recall, was busy at the time—I mean my

stenographer—and so I told Hoxsie that Mr. Tam was

a notary and to get him to go down. Tam took the

release away with him shortly after he put his seal on

it. I have my suspicions that he gave it back to Charlie

Hoxsie, but I don't know what he did with it, person-

ally. This release was produced in court at the trial

of this case last December. The next time I saw this

release was about the time, shorth' prior to the time

that Mr. Fink Avent outside to remain all winter. 1

thought over the matter that before he left I had bet-

ter go to him and ask him where this release was, so

I did so, and he gave the release to me. I told him

that I thought there was some likelihood of this case

coming up while he was outside and that he had bet-

ter leave the release with me or where I could get it,
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and so be went and got it for me and gave it to me,

and I liave li:ept it in my possession ever since. I don't

know liow many hands it passed through from the time

that Tarn had it until I got it from Fink; that I could

not say. That is all I know about it."

Here defendants rested their case.

And thereupon, the plaintiff introduced the following

testimony in rebuttal:

WILLIAM STEVEN^^, a witness produced on behalf

of the plaintiff in rebuttal, having been duly sworn, tes-

tified as follows:

"My name is William Stevens ; my business is a miner

and longshorem.an; I have resided in Nome since '99;

I was residing in Nome in October, 1902. I was resid-

ing in the city of Nome on the 22<1 day of October. 1

am acquainted with R. C. Connors, the plaintiff'; I was

acquainted with him at that time. I was with ^Nlr.

Connors pretty nearly all the time from the first of

that month until he went out. He must have left Nome

that year, the 25th or 26th of October."

At this point in the examination of the witness, the

following questions were asked and he made the fol-

lowing answers:

Q. State, Mr. Stevens, to the jury what the condi-

tion of ^Ir. Connors was on the 20th of October, 1002,

and immediately prior thereto with reference to the

use of intoxicating liquors.
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^fr. ORTON.—Objected to as being irrelevant, imma-

terial, and the facts set forth in the reply of plaintiff

are not sufficient to allow this testimony to be intro-

duced, and that a person's condition at the time of exe-

cuting a paper such as this and immediately prior

thereto, or several days prior thereto as to the use of in-

toxicating liquors is wholly incompetent, irrelevant

and immaterial, and insufficient to void a release such

as has been introduced in evidence in this case by the

defendants.

The COURT.—I think the defendants' contention as

to the law is all right, but I think the plaintiff is en-

titled to show what the condition of the plaintiff was,

as to whether or not he was competent to enter into a

contract; it is a circumstance which may tend to show

what his mental condition was at the time of entering

into this contract which he has a right to bring be-

fore the jury. Objection overruled.

(Exception taken by the defendants.)

Mr. ORTON.—The further objection to this question

is that the witness is not presumed to have knowledge

of what his condition was; he has not yet been qualified

to answer as to the condition of the plaintiff at that

time.

The COURT.—Objection overruled.

(Exception taken by the defendants.)

A. He was drinking on the 20th and 21st; I am sure

of that.
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Mr. ORTOX.—Move to strike out the portion of the

answer that he was drinking on the 21st, also on the

20tb, unless he specifies the time of day on the 20th.

(So ruling:.)

Q. Well, state whether or not he had been drinking

prior to the 20th.

Mr. ORTOX.—Objected to as wholly i-nmaterial and

irrelevant, and not tending to show in any Avay that

he was intoxicated on the 20th—we object to the evi-

dence as to his drinking the day before, as incompetent,

irrelevant and immaterial, and not tending in any way

to show that he was not wholly capable of transacting

business on the 20th.

The COURT.—It would be competent perhaps to

show that he had been drinking the day before and

continued in such a condition as to render him incom-

petent to transact Inisiness on the 20th. Objection

overruled. We Avill have to give him a chance to shoAv,

of course, what the real condition was; we could not

shut this testimony out entirely.

(Exception reserved by the defendants.)

A. Yes, he was drinking prior to that.

Mr. ORTOX.—We move to strike that out as incom-

petent—the mere fact that he was drinking prior to

that—the mere fact that a man had been drinking

would not signify anything nor disqualify him to at-

tend to business.
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The COURT.—^Motion overruled. Exception reserved

by defendants.

Q. To what extent had he been drinking? To what

extent was he intoxicated, immediately prior to that

day?

Mr. ORTON.—You mean the day before?

Mr. SOHOFIELD.—Yes.

Mr. ORTON.—Defendants object to that as being ir-

relevant, immaterial and incompetent, and not tend-

ing in any way to show that he was incompetent of

transacting business on the day the release was signed.

The COURT.—Objection overruled. We don't ad-

mit it, believing that it follows as a natural sequence,

even if he were drinking the day before he had become

disqualified to enter into a valid contract on the day

following.

Mr. SCHOFIELD.—We do not offer it for that pur-

pose, if the Court please, but merely as testimony show-

ing what his condition was leading down to the 20th;

that is all it is offered for the puii^ose of showing.

The COURT.—Objection overruled. Exception re-

served by defendants.

A. Well, he was drinking and in a drunken condi-

tion prior to that date.

Q. "Immediately prior" was the question.

A. Yes.
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Q. Now, state whether or uot you were with him

daily at that time.

A. Oh, I was with him on and off at that time; yes,

met him every once in a while, and was with him in dif-

ferent places drinking.

Q. XoAv, explain to the jury what his condition Avas

as to being- under the influence of intoxicating liquors

on the 20th, the 19th and 20th, as to his general capa-

bilities, as you may have observed them on these dates,

generally, to what extent was he intoxicated?

Mr. OETOX.—Objected to as incompetent, irrelevant

and immaterial, that being a question of law and call-

ing for a conclusion, not being a competent question at

all, and also because it makes this witness an expert

as to what the degree of intoxication was necessary

to disqualify a man for the transaction of business, and
the witness has not been qualified as an expert on intoxi-

cation.

Mr. SOHOFIELD.—That is not the ptirpose of the

question at all. He has testified that he was drinking

and in a drunken condition; he has a right to state to

the jury to what extent the man was drink

The COURT.—You have the right to show tliat, but

I don"t think the witness ought to be made a judse of

whether he was incapacitated to enter into a contract

or not. Objection overruled. He may answer this

question if he can.

(Exception reserved by the defendants.)
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A. Well, the man was in a staggering condition iuul

yon could see that he had been drinking all the time.

Q. For how long had this condition continued?

]Mr. ORT'ON.—Objected to as immaterial and incom-

petent, and not presumed to be within the knowledge

of the witness.

(No ruling.)

Q. For what length of time had this condition ex-

isted prior to the 20th?

Mt. ORTON.—Olijected to as irrelevant, incompetent

and immaterial, presuming on the face of the question

that it had existed, is suggestive and leading, and is

not relevant to show that Mr. Connors was incompe-

tent on the 20th.

The COURT.—That objection is overruled.

(Exception taken by defendants.)

A. Well, that is pretty hard to tell; I could not ex-

actly tell that, he had been drinking so often; I had

seen him sleeping on chairs and tables, or stretched

out on chairs and tables; I couldn't tell just how long

it had been.

Mr. ORTON.—We move to strike that out as not

responsive to the question at all, and don't tend to

])rove anything more than that the m;\n was in the

habit of getting drunk.

:Mr. SOHOFIELD.—It shows his condition, certainly.

:\[r. ORTON.—The mere fact that a man was in the
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habit of getting' drank and sleeping on the floor nud

chairs and tables in saloons, does not tend to show that

he was incompetent to transact business in the morn-

ing.

The COURT.—They have the right to show his con-

dition; I don't see how we can exchide it.

Mr. ORTON.—My motion was to strike this out as

not responsive to the quesition.

The Court.—Motion overruled. Exception taken by

defendants.

On cross-examination, the witness testified as fol-

lows:

"I know Charlie Hoxsie. There were quite a number

with me at the time I was daily with Connors; I don't

rememl>er all of them; one of them was named Murphy,

Tom Murphy, I believe; Fl-ed Ross—another fellow

named Tower. Fred Ross—Roseberry, I believe his

right name was, and a man by the name of Murray and

Kelly; I think James Kelly. Connors was drunk at 10

o'clock on the morning of the 19th of October, 1902. I

suppose he was drunk on the 19th of October at five

o'clock in the afternooni He was drunk. I could not

tell you his condition at 11 A. M. on the 18th day of

October; I could not tell you his condition. He was

drunk at six o'clock P. M., on the 18th day of October,

1902. He was drunk at four, P. M., on the 18th day of

October, 1902. I could not tell you what his conditi(m

was at three o'clock A. M., on the 17th day of October,



114 Till Price ct ah

( Tostiinonv of William Stevens.)

1902; I can't remember for days, but he was drunk, all

right. I could not tell you his condition at three o'clock

A. M., on the 18th day of October; he was drunk I sup-

pose at thi-ee o'clock A. M., on the 19th day of Octo-

ber. I suppose he Avas drunk, but I could not be cer-

tain of that. I know he was drunk, or drinking most

of the time about that time. He was drunk on the 20th.

At what time I was longshoring-. I am doing noth-

ing at this time. I have been engaged in that voca-

tion all winter."

PETER HANRITTY, recalled in rebuttal, testified as

follows:

"I am acquainted with Connors; was acquainted with

him in October, 1902. I saw him daily from tlie 15th

until the time I went out. He went out on the Gar-

ronie; I could not say exactly what time it went out. T

know what Connors' general condition was on or about

the 20th of October, 1902, and for several days prior

thereto."

At this point in the examination of the witness, the

following questions were asked and answers given:

Q. Now, state to the jury what his general condi-

tion was on that date, and for several days prior thei'eto

with reference to being in a drunken condition.

Mr. OETON.—We object to it as immaterial, and not

tending in any wjty to show that Connors was incom-

petent through drunkenness or otherwise to execute the

release in evidence here at the time it was executed.
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(Objection was overruled and exception reserved by

the defendants.)

A. He was drunk.

Q. What times did 3'ou see him during those times

during- the daytimes or night times, or when?

A. Well, I would not say for sure just what times I

saw him, but I seen him probably two or three times

every day. '

Q. Now, during the times that you saw him two or

three times each day, as you have testified, state to the

jury what his general condition was as you saw him

with reference to being intoxicated or otherwise?

:Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial, and as not tending in any way to show

that he was intoxicated at the time the release was

executed or incapable and disqualified to transact busi-

ness, or to execute the release at the time it was ex-

ecuted.

(Objection overruled and exception reserved by the

defendant.)

A. On what date was this?

Q. On the 20th and immediately prior thereto.

A. Well, he was drunl^ every time I seen him, for

several nights and days; I only seen him sober in the

first two or three days I was in town, but he looked then

like he had been drinking before then.

Q. When did you come to town?

A. On the 15th.
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Q. Of what month? A. October.

Q. Now, to what extent would you say he was drink-

ing, Mr. Hanritty? Describe what seemed to be his

general condition to the jury on the dates mentioned, the

20th and immediately prior thereto.

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial. He is asked his general condition to

describe his condition in a general way for a number of

days. That would not tend to show that he was not in

such a condition in any way as to be unable to execute

this release at the time it was executed.

(Objection ovc^rruled and exception taken by the de-

fendants.)

(No answer.)

Q. Generally, what was his condition? You say he

was drinking? A. Yes, sir.

Q. Can you give to the jury any more specific idea of

M'hat you mean by saying that Connors Avas drunk?

A. Well he was drunk; he was stupid drunk, I

should say; lie seemed to be stupid all the time; no sense

in his talk—there was no sense in his talk no time that

I seen him.

On cross-examination the witness testified:

"I guess he could call for a drink, all right. All the

times that I saw him he was still able to stand up at

the bar and call for another drink; that is about all he

could do. Tiiat is about nil that I saw him try to do.

T could not say for sure when T met him on the 17th
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day of October; I seen him off and on around all the

time, every day after I got in; I was around and I could

not help seeing him; I seen him every day. I could not

tell you what time he got up from his sleep on the ITth

of October; 1 cuuld not tell you what time he retired

(iU the 17th. 1 don't know what time he got up on the

20th. 1 don't know what time he retired any night; I

don't know anything about that. I could not tell you

wliat time he began taking his first drinks on the 20th;

1 could not tell you what time he took his last drinks

on the 20th. I could not tell you how many drinks he

had prior to three o'clock on the 20th of October, 1902.''

JAMES KELLY, called as a witness on behalf of the

plaintiff, in rebuttal, having been duly sworn, testified

as follows:

''I am working on Xo. 3 Dry creek. Have lived in

Nome since March, 1900, and in this vicinity. Have

been mining around Nome. I am acquainted with Dick

Connors, the plaintiff in this case; have known him ever

since the spring of 1900. I was in Gold Run until the

12th of October, 1902, I left there on the 12th and got

down here to Nome the 15th of October. I met Dick

Connors in Nome at that time, every day until the day

he went out. I knew his condition. He was 'pretty

drunk" before noon on tlie 20th day of October. 1902, I

left him in the Madden House. A man does not know

vrhat he is doing when he is 'pretty drunk." I had see;i

liim prior to that."
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At this point in the examination of the witness the

following questions were asked the witness and he made

the following answers:

Q. Do you know whether or not he had been drinking

immediately prior to the 20th day of October, 1902?

Answer that by yes or no.

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and not tending in any wise to show-

that he was not competent to execute this release on the

date on which it was executed.

(Objection overruled, and exception reserved by the

defendants.)

A. Yes, sir.

Q. State "to what extent he was drinking up to that

lime, immediately prior to the 201:11.

^Fr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and not tending to show his condition

was not such as to render him incapable to sign the re-

lease at the date it was signed, nor is it shown to be

'.vithin the knowledge of the witness.

(Objection overruled and exception reserved by tlu'

defendants.)

A. Well, he was drinking every time I seen him,

drinking every day, every time he could get one; I never

seen him refuse one.

Q. Yes, and to what extent had he become intoxi-

cated or was he intoxicated during those times?
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A. Well, I met him every day and be was intoxi-

cated; sometimes I met liim in the morning, and some-

times he might not be really what yon would call drunk,

but before the day was over he would be so intoxicated

that he could not navigate, hardly.

Q. At what time was it you say 3'ou saw him in the

:Madden House on the 20th of October?

A. About noon I left him in the Madden House.

Q. I want you to tell the jury what his actual condi-

lion was at noon on the 20th day of October, 1902, when

you say you left him in the Madden House.

A. Well, he Avas drunk when I left him—what I

should call very drunk.

Q. What was he doing?

A. Well, when I left him he was sitting down by the

stove, just leaning up against the wall, in a chair.

Q. Do you know how much he had drank tliat morn-

ing? A. No, sir.

Q. State wliether or not you had drank any with hini

that forenoon.

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial.

(Objection overruled and exception reserved by d<'-

fendants.)

A. Yes, sir.

Q. Do you know whether or not, in a general vray, !n>

was drinking heavily that forenoon?
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Mr. ORTON.—Objected to as inoompetent, irreleyaiii

find immaterial, and not the way to prove drunkenness.

(Objection overrnled and exception reserved by tli'*

defendants.)

A. Yes, he was; him and I had three or four to-

frether, and I seen him at the bar six or seven times be-

fore that.

On cross-examination the witness testified as follows:

"I am working for Hatch & Bouse on Dry creek as a

laborer. As 1 remember, it was about nine o'clock in

the mornino-, I should think; I had a room there in the

]\radden House. I don't remember just the hour I left

lim the night before, sometime during the day; I met

him three or four times that day. I could not say ex-

actly what time I met him first the day before, the 19th

of October; sometime during the forenoon about nine

o'clock I should judge. I would meet him in the morn-

ing generally, about eight or nine o'clock; probably

about eight or nine o'clock. I could not swear right ex-

actly to the minute what time I met him on the 18th;

I know 1 met him sometime in the morning. Sometime

before noon, I could not swear the hour, a little earlier

than noon. I left Gold Run on the 12th of October; 1

could not say the exact date Connors left; he left there

jTobably a month before that. I arrived in Nome on

tlie 15th, the afternoon of the 15th. I saw Connors thai

evening about seven or eight o'clock, I think, at the

Gladden House. I think I treated him twice; he didn't
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treat any. He had been drinking then bnt he was not

what you call drunk, exactly; he had been drinking,

though. You could tell that he had been drinking

I should judge I left him about eight o'clock that even-

ing. I met him the next morning about nine o'clock.

I did not count the drinks I had with him on the 16th;

we had quite a few though. I should judge six or eight,

daring the forenoon, between nine o'clock and noon I

t>liould judge. Vs'e were drinking together the most of

the time; met every once in a while, and had a few

drinks together every time we met together. I could

not say exactly where I next met him on that date,

around town. I could not say exactly when next I met

him on that date; sometime during the afternoon we was

together again, between two and four o'clock; some-

where along there. I never counted the drinks T had

with him on that occasion; of course we would have

quite a few. I guess somewhere along six or seven;

] robably a dozen. I used to see him around the Mad-

den House pretty nearly every evening. I could not say

Avhen 1 s-iw him again that evening, the 16th, sometime

around probably six to nine o'clock, somewhere along in

the evening. I didn't count the drinks we had on that

occasion. I left him to go to bed about eleven o'clock,

I should think. Then I met him on the morning of the

T7th about the usual hour, about nine o'clock. I don't

know what time Connors went to bed. I was drinking

with him when I quit. I don't know whether he went

to bed at all or not. I don't know what hour he went
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to bed. He was stupid when I met him on the morninj?

of the 17th; he had been drinkiuo; during the night I

suppose. I don't know how many drinks we had that

day nor how many I had; he was up later that I was,

Diclc was, the night before. I didn't get drunk ; I didn't

stagger; I took cigars most of the times, or sometimes.

I think I first met Tonnors in the 18th in the forenoon

about nine o'clock, I should think. I had several drinks

with him on that occasion; I don't know just exactly

how many; we always used to have a few drinks when

we would meet in the morning. I didn't find a man who

was stupid drunk very companionable and social."

At this point in the examination of the witness the

following question was asked and he made the following

answer: . . TV
|

Q. He was companionable and social when you met

him on these mornings when you say he was stupid

drunk—good company? A. No—yes

—

Q. Agreeable?

A. Well, he was always agi'eeable to me.

The witness continued testifying: "He was as nice

as any drinking companion. He was as agreeable

as any companion to me to drink with, a man drinks

with a fellow anyway, far as that is concerned, whether

he is stupid or not."

Here the following questions were asked the witness

and he made the following answers:

Q. Well, now, in the mornings when you would go

down to take your morning drink you would not pick
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out a man that was so stupid he didn't know what he

v/as doing, a man that was laying around a saloon sleep-

ing in chairs and on the tables, and call him up to take

another drink with you every time you met him. four

or five times every day, and keep that up freely for four

or five days—wouldn't you pick out a fellow that was a

kittle lively wlieu you were not stupid yourF?elf, as you

l^.ave testified? A. Well—

Q. You didn't think about that, did you?

A. Well, I don't know—

Q. You don't know about that?

A. Well, lie don't move very gracefully wlien he is

drinking

—

Q. Now, you testified in the last trial of this case,

Kelly? A. Yes, sir.

Q. I believe at that time you testified thaf you had

never thought of this matter from the time it occurred

until the morning that you were called upon at the trial.

A. Well, T hadn't thought of it, either, until I was

subpoenaed.

Q. That was about a month or two ago?

A. Tlie tenth of last December; two months ago, I

believe.

Q. It was the 10th of December, about six weeks ago.

A. Yes.

Q. So these dates you have testified to so accurately

you hadn't thought of at all from the time of the occur-

rence in October, 1902, until up to about a month ago?
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A. Well, I never gave them a thought; of course I re-

membered the date wlien I left Gold Run.

Q. You remember them just as accurately now?

A. Yes, sir.

Q. Taking all the drinks you have testified to your-

self at that time?

A. Well, I didn't testify to the exact number of

drinks, of course; I was drinking myself.

Q. You remember all those matters just the same

to-day as if it were but a short time ago.

A. Yes, I guess I do.

Q. Are willing to swear positively with reference

to the times and places you met him during those dates?

A. Why, yes.

On redirect examination the witness testified as fol-

lows:

"I know the date that I left Gold Run; that I know;

it was the 12th and we was four daj's on the road. That

is the way I fix it in my mind about these dates. From

the time I got here I know I used to meet Connors

every day—every morning—and about him being stupid

that night on the 20th, I remember that the council

met that night, and that was the time that Rawlins

went in as engineer in the fire department. That is

the way—the reason I remember because I remember

leaving Connors at noon on that day, sitting in the Mad-

den House so stupid he could not set in the chair

straight."
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On reeross-examinatiou the witness testified as fol-

lows :

"1 talked with Mr. ychijfleld about this case since the

last trial. I never talked a word with him before the

last trial; I never heard it mentioned. I testified be-

fore that I never heard anybody mention these facts that

I hav(- testified to at all. Nobody knew that I was go-

ing to testify to what I did testify, or what I was going

to testify to. I don't know what they subpoenaed me

for."

R. O. CONNORS, the plaintiff, recalled in rebuttal, tes-

tified as follows:

"I heard the testimony of Charles E. Hoxsie with

reference to the conversations Had with me about sign-

ing the release in this case. The first I remember there

was a fellow named Maher came to me and told me that

Charlie Hoxsie wanted to see me. That was after this

suit was commenced. He came to see me again and I

went up there in the course of a couple of days; when T

vrent into the Dexter saloon Hoxsie was not in there at

the bar, but just as I went in he called me through the

window into the little room or oflfice, they call it. He
said, 'Dick, I know you Itave got Gabe Price up in that

suit.' 1 said, 'Yes.' He said Gabe Avas a good friend of

bis—I said, 'Yes. He is oue of them." He said, 'Gabe

was a good friend of his and that he was very friendly

with him, and would like to have him dropped from the
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euit." I told him that Gabe Price might be a good friend

of liis but that he was certainly no friend of mine or he

would not have come out there with that band of White-

caps and shoot me down like he had. That was about

all that was said that time. The same man came up after

me again, and I went up there and Hoxsie told me that

here was five hundred dollars in the safe for me if T

would settle the case. We talked it over for a little

while and I told him that I would see Mr. Schofield, my

attorney, and I went and spoke to you about it. I don't

remember of ever having any more conversation with

him, about tlie case. I heard Mr. Hoxsie's testimony

wlierein he testified that I was present in the little office

in the Dexter saloon, a room seven by ten and signed

that release. I was never inside of that office—I was

just at the window, just where you go inside behind the

bar, but I was never inside behind the bar. I heard

Charlie Hoxie's testimony with reference to the alleged

conversation held with me wherein I raised the question

that they were to pay Dr. Call's bill; T never had any

such conversation with Hoxie. The first time I remem-

ber seeing this release, to my knowledge, was when the

trial came uj) here the first time. Tliat was the Otii of

last December. I never made any agreement, either

orally or in writing, to my knowledge with Charles E.

Hoxsie in reference to the settlement of this case. I nev-

er remember of Charles E. Hoxsie giving me any money

with the exception of five dollars one day. That was not
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Ill this case; it had uo bearing- on this case; I got it and

bonght drinks there in the saloon with raost of the five

dollars. Maher was a man who was around the Dexter

saloon most of the time."

At this point in the examination of tlie Avitnoss the

ff)llowing proceedings were had:

Q. State to the jnrv Avhat liis general condition was

when he came to get yon to go and talk to Charlie Hoxie.

Mr. ORTOX.—Objected to as immaterial, irrelevant

and incompetent and has no bearing n]iou any of the is-

sues in this case.

Mr. SCHOFIELD.—The purpose of it is to show that

Maher would come to the plaintiff in tliis case and pro-

ceed to set up the drinks to this plaintiff and continue

to do so until he got in a condition to go down and talk

with Hoxsie. That is the purpose of it.

Mr. ORTOX.—That would be wholly inrompeteut, ir-

relevant and immaterial, and tending in no way to

show that the man was drinking at tlie time he signed

this release.

The COURT.—Objection overruled. Exception taken

by defendant.

A. Well, the first time he came we had some drinks

together, he bought some drinks, and he told me after

we had had two drinks together that Hoxsie wanted to

see me. We stayed together for a little while and then he

set 'em up again once or twice, and then he wanted me
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1o go up and see Hoxsie again. He said he didn't know

wliat Hoxsie wanted we for; I didn't know about going

up there, and so I didn't go then.

Q, What with reference to tlie other occasion?

Mr. ORTON.—I now move to strike out the last an-

swer as being wholly irrelevant for the purpose stated

by counsel. The mere fact that these men had a couple

of drinks together down towni has nothing to do with

the fact of this man being drunk when he signed the

release. This is some days previous, as I understand the

testimony, to the sioning of the release.

The COURT.—Motion denied; it is for the jury to de-

termine whether he was sent out as a sort of a decoy

duck or not.

(Exception taken by the defendants.)

A. (Continued.) He came again and we liad some

drinks again, and he told me that Floxsie was over at

the Dexter and that he wanted to see me, and so I went

up there that time, and had that conversation with

Hoxsie; had some drinks at the bar with Hoxsie, and

then Hoxsie was called into the saloon.

Q. Now, state whether or not, Mr. Connors, nt anv

time or place or anv occasion you knowingly signed a

release whereby you understood you were settling or

compromising with the defendants in this case for the

damages due to you on account of the injury received

by you in the Glacier creek riots, as complained of in

this case?
'

i
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Mr. ORTOX.—That is objected to because that is the

very issue that we are trying in this case—that is the

very question wliich the jury are here to try, and this

calls for the conclusion which the jury alone are to an-

swer by their verdict. That is the conclusive question.

It is objected to as calling for the conclusion of the

witness upon the law, and also as being a compound and

complex question. The release speaks for itself as to

its subject

—

(Objection overruled. Exception taken by defend-

ants.)

A. I never remember of signing any release.

On cross-examination the witness testified as follows:

"1 went outside the 25th or 26th of October. I be-

lieve I spoke to Mr Schofield before I went out. No, not

just before I went out—I could not say whether— I ain't

certain; I was seeing him most of the time. I don't re-

member whether I testified on the last trial or not that

T did not speak to Mr. Schofield between the 20th of Oc-

tober and the time I went outside. I believe I did; I be-

lieve I stated on the last trial that I did not sjieak to Mr.

Schofield. I don't think I talked with him before I went

out; I don't remember of speaking to him. I have no

recollection now of speaking with him between the 20th

and the time I went outside. It was along about the

13th of October that Hoxsie sent Maher after me—the

12th or 13th of October was the first time that Maher

came after me. The second time he came after me was
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about the 15tli, 1 think. I don't know Avhen tlip third

lime was. He sent after me twice that I know of, that

I remember of. I had a conversation with Mr. Schofield

after I went over there the second time. That was

after Maher came after me the second time. It was a

little later than the 16th, becanse I didn't go up tliere

for a conple of days after he first sent for me. T went

ui) to Mr. Schofield's office in the morniiii;-—I conld not

teil yon the date it was now. It was before the ITth or

18th that it happened. He sent for me first on the 18th.

The second time when he offered me the five Imndred

dollars I went np and told ^\v. Schofield. I went right

aAvay, I guess. I think I went and seen him and told

bini the same day this proposition was made to me to

s<^ttle for five hnndred dollars. I told liim I had been

offered five Imndred dollars to settle the case, and fropi

that time I don't believe I saw Mr. Sichofield again nntil

I went out."

The foregoing is the snbstance of all the testimony

introduced at the trial of the above-entitled action.

Except that portions of the judgment-roll in J. T. Price

et al. vs. Finlay Mcintosh et al., have been omitted, not

being material to exceptions reserved at the trial.

Be it further remembered, that after the close of the

evidence, the defendants, Till Price, Jafet Lindeberg,

Gabe Price and Chris Tremper, duly requested the Court

to give the followino- instruction to the jury:

1. The jury are instructed to find a verdict in fnvor
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of the defendants Till Price, Gabe Price. Chris Treniper

and Jafet Lindeberg:.

Which instruction Avas refused bv the Court and said

defendants then and there excepted.

Thereupon the said defendants in due time requested

the Court to give the following instruction to the jvvy:

2. A release executed, even though it be executed bv

one v.lio is wliolly incompetent by reason of intoxication

to legally execute such release, is not thereby rendered

void, but merely voidable. In such case, if the xdaintiff

desired to avoid said release, it was his duty to restore

or offer to restore, within a reasonable time, everything

of value which he received as the consideration for such

release, and in the event of his failure to do so. he will

be bound by the release, even though the jury should

believe that he was so intoxicated at the time of sign-

ing it as to be incompetent of executing it.

Which said instruction was then and there refused and

said defendants duly excepted.

Thereupon, after argument of counsel, the Court in-

structed the jury as follows:

Gentlemen of the Jury:

The action you are sworn to try is one of trespass and

is brought to recover damages for the injuries the plain-

tiff alleges he received in his person at the hands of the

defendants actine jointly and in concert. The plaintiff

in his complaint alleges:
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1. Tliat on the 15th day of August, 1901, Finlav Mc-

intosh, Peter Mcintosh, Eugene Richards and A. J.

Stevrart were in the peaceable and hiwful possession of

r. placer mining claim known as the California Fraction,

located on the north side of Glacier creek, in tlie Cape

Xoiiie Milling and Recording District, District of Alaska.

2. That on August 12th, 1901, tlie plaintiff Avas em-

ployed by Finlay Mcintosh, the manager of said mine,

at the rate of wages of five dollars per day, to work on

said mine and on said day entered on said mine as an

employee under the said employment.

3. That the defendants above named in the caption and

other persons unknown to the plaintiff unlawfully and

riotously assembled upon said claim, and then and there

unlawfully and riotously acting together, did wantonly,

recklessly and maliciously assault, beat and wound the

plaintiff by shooting him through the left thigh from

behind, thereby inflicting upon plaintiff a painful and

dangerous wound, without fault or provocation from the

plaintiff.

4. That because of said wound the plaintiff became

sick and suffered great bodily pain and was confined to

his bed in Dr. Call's hospital at Nome, Alaska, from the

15th day of August, 1901, till the 2d day of September,

1901, and thereby incurred expenses amounting to .flfiO

f-a- medicines, medical attendance and nursing during

said illness.

5. That because of said wound the plaintiff was in-

capacitated from the performance of any manual labor

from August 15th, 1901, to December 15th. 1901.
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That plaintifl: was a miner by occupation, was at the

time of receiving- said injury earning $5 per day and

board as wages for his labor, and because of said wound

during the period from August 15th, 1901, to December

15th, 1901, lost his time and earnings between said

dates—in all $600.

6. That in addition to the loss of time and earnings

during this period the plaintiff, because of such en-

forced idleness, was compelled to incur expenses for

board and lodging to the amount of fl80.

7. That from the effects of said wound the plaintiff

has suffered great ph^'sical and mental pain to the time

of bringing this action, and has been permanently in-

jured and incapacitated from performing manual labor

at his usual occupation of a miner; that prior to said

injury he was physically strong and capable of perform-

ing all classes of manual labor pertaining to his occu-

pation, and did earn |5 per day net at his occupation,

but that since said injury his capacity for manual labor

has greatly impaired, to his ])ermanent injury and dam-

age in the sum of |30,000.

The relief he asks is judgment for |160 expended

while in said hospital; |600 for loss of time; |180 for

board and lodging while ill, and P0,000 for loss of ca-

pacity for labor, mental and physical pain caused by

liis injuries, aggregating |30,940.

The defendants who have made answer to the com-

plaint are Jafet Lindeberg, Frank Price, J. T. Price,

Oiss W. T'i'em])er, John Erickson and J. W. Griffin.

They severally deny the allegations of the complaint
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as a whole; thus thev joiu issue with the plaintiff on all

the allegations, and the burden of proving them by a

preponderance of evidence is cast upon the plaintiff.

In addition to their oeneral denial they have pleaded

that on or about November 1st, 1902, the plaintiff, for

and in consideration of $500 to the plaintiff paid, exe-

cuted and delivered to them a release in writing where-

in he acknowledged full satisfaction and payment for

the alleged cause of action set out in plaintiff's com-

plaint, and released and discharged them, the said au-

f^wering defendants from the cause of action aforesaid

and from all liability thereon.

The defendants, having pleaded a release of the de-

fendants as aforesaid, it devolves upon them to prove

its execution and delivery by the plaintiff upon consid-

eration of $500 therein named being paid to him by de-

fendants' agent, Hoxsie.

The presumption of law is that when plaintiff exe-

cuted the release, if he did execute it, that he was of

sound mind and was capable of making a valid contract

binding upon him.

The plaintiff afterwards to said answers of defend-

ants filed replies. In them plaintiff' alleges that he has

no knowledge, information or belief of ever having

executed a release and satisfaction of the several causes

of action pleaded in the complaint to any person, and

therefore denies the allegations of the further and sep-

arate defense of said answering defendants.

He further alleges that if such release, discharge and

satisfaction is in existence said instrument was obtained
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by fraud and misrepresentation by said defendants, or

some or one of them, or by some person pretending to

act for defendants and was secured, if at all, by a con-

spiracy between said defendants or between some of

then), or some person pretendino- to represent them, to

cheat and defraud the plaintiff of his rights while he

was intoxicated to such a degree as to be wholly un-

fitted for the transaction of any business, and that if

such release is in existence, it was signed by plaintiff

at a time when because of intoxication he did not know

or realize what he was signing, all of which the said

defendants or some of them, then well knew, and that

said defendants or some of them, well kneAv at all

times of the fraudulent purpose and intent to so cheat

the plaintiff out of his rights by means of a release, and

he, the said plaintiff", further denies that such a release

is in existence.

You are instructed that, subject to the control of the

Tourt, you are judges of the value and effect of the evi-

dence addressed to you.

Your power, however, of jndging the effect of evidence

is not arbitrary, but is to be exercised with legal discre-

tion and in subordination to the rules of evidence.

You are not bound to find in conformity with the dec-

larations of any number of witnesses, which do not

]-r()duce conviction in your minds, against a less num-

ber or against a presumption or other evidence satisfy-

ing your minds.

You are also instructed that a witness willfully false

in one part of liis testimony may be distrusted in others.



136 Till Price et al.

In this case the affirmative of any issue shall be proved

by the party alleging it, and where the evidence is con-

tradictory the finding shall be according to the prepon-

derance of the evidence.

You are instructed that the preponderance of evi-

dence in a case is not alone determined by the number

of witnesses testifying to a particular fact or state of

facts. In determining upon wliich side the preponder-

ance of the evidence is, the jury should take into con-

sideration the opportunities of the several witnesses

for seeing or knowing the things about which they tes-

tify; their conduct and demeanor while testifying, their

interest or lack of interest if any in the result of the

suit; the probability or improbability of the truth of

their several statements, in view of all the other facts

and circumstances and evidence proved on the trial;

and from all these circumstances determine upon which

side is the preponderance or weight of the evidence.

I instruct you that if a person wlio has been injured

l>y the willful, wanton or negligent act of another is

fraudulently induced to sign a release for the damages

sustained, such release will not operate as a bar to the

]>rosecution of the action for damages to recover for

such injuries. And in this case if you believe from the

evidence that the written release offered in evidence by

the defendants was signed by the plaintiff at a time

when he was not in a condition to understand what he

v,as doing, then such release would not be binding upon

the plaintiff and would constitute no defense against

the cause of action set forth in the complaint. And it
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would be immaterial whether such condition of mind

v/as brono-ht abont by the plaintiff or by the connivance

of others.

I also further instruct you in this connection, that if

you believe from the evidence that plaintiff received

the sum of five hundred dollars from one Charles Hox-

8ie, actinpr as accent for defendants, or any of them, such

fact would be immaterial if you further believe from

the evidence that the said release was fraudulently ob-

tained or was signed at a time when plaintiff did not

jealize what he was doing, and under these circum-

stances it would not be necessary that plaintiff should

tender back said money or repay the same to defend-

ants, but the jury should, in case they return a verdict

for plaintiff", deduct said sum of $500 from the damages

assessed, if they believe from the evidence that such

sura was paid to plaintiff.

If you shall find from a consideration of all the evi-

dence in the case relating to the written release of dam-

ages which has been admitted in evidence that it was

signed, executed and delivered by the plaintiff to the

other parties therein named when the plaintiff was in

such a normal condition of mind as to know and realize

the nature and character of the instrument of release,

and that he received the consideration of $500 therein

named when his understanding was capable of acting

normally in the ordinary business affairs of life, and

that no fraud or trick was practiced upon him by Mr.

Hoxsie 01" otlier person to induce him to sign, execute

and deliver the same, then I instruct you that the plain-
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tiff is bound in law by his own acts, and cannot recover

in this action and your verdict should be for the defend-

ants.

I further instruct you that if you find from the evi-

dence that the plaintiff liad been recently or immedi-

ately before executing said release using intoxicating

liquors, that fact would not disqualify him from execut-

ing a valid and binding release unless the liquors had

at the time of the execution and delivery of the release

so obscured, stupifled and impaired his mental faculties

as to render him incapable of knowing the nature and

cliaracter of his act.

If you find from the evidence that the plaintiff exe-

cuted the release, knowing at the time the nature and

character of his act, and without circumvention or

fraud on the part of Mr. Hoxsie, as I have before ex-

plained to you, you need go no further in the considera-

tion of the case, as the release in such event will be an

effectual bar against the plaintiff's recovery in the ac-

tion, and your verdict should then be for the defend-

ants.

You are instructed that the burden of proof is upon

ihe defendants to show that Hoxsie paid plaintiff |500

for the release, and unless the evidence is satisfying

to your minds that plaintiff did receive said sum of

money in full satisfaction of any injuries received, then

your verdict will be for the plaintiff.

Should you decide from a preponderance of the evi-

dence, however, that under the instructions of the

Court the release was not a valid one, because of want



vs. R. C. Connors. 1S9

of capacity of the plaintiff to make a contract, then you

will take up the evidence in the case, not bearing upon

the execution and validity of the release, and for your

guidance in such event you will bear in mind the fol-

lowing instructions, touching the other matters of law

arising in the case.

You are instructed that if you believe from the evi-

dence that some of the defendants, or any of them, act-

ing jointly with persons unknown, participated in a riot

whereby an assembly of persons were unlawfully con-

gregated together to secure forcible possession of the

Oalifornin Fraction Mining Claim, and some or one of

h-aid persons participated in such unlawful assembly.

s;hot and wounded plaintiff, then said defendants so

participating would be liable for any injury inflicted,

notwithstanding the fact that they themselves or any

of them did not do the shooting.

You are instructed that under the evidence in this

case one Finlay Mcintosh, with his associates and em-

ployees, was entitled to the possession of the California

Fraction Mining Claim on the 15th day of August, 1901,

under an order of the then Judge of this Court, and a

bond of ten thousand dollars approved by said Judge,

and if you believe from the evidence that said defend-

ants or any of them, in company with other un-

knovrn persons, entered forcibly upon said claim for the

purpose of evicting said Mcintosh and his employees

therefrom, and with f(U'ce and arms did evict them

therefrom, tlien such an assembly of persons was an un-

lawful assemblv as defined in these instructions.



140 Till Price et al

If you find from the evidence in this case that plain-

tiff was shot and injured thereby, as alleged in the com-

plaint, and is entitled to recover damages, I then in-

struct you that the elements of damage are as follows:

The reasonable amount, if any, the plaintiff may have

incurred for medicines, medical attendance and nurs-

ing.

The wages he would have earned from the date of

injury to the date of recovery, had lie not been injured.

The reasonable expense he incurred, if any, for board

and lodging while unable to perform manual labor,

should you so find.

For physical pain and suffering.

For any permanent injury that plaintiff may have re-

ceived, should you find that his injuries are permanent.

If you find from the evidence that plaintiff was shot

and injured by some person unknown, who was partic-

ipating in an unlawful assembly of persons as defined

in these instructions, and also find from the evidence

that the defendants or any of them were participating

in such unlawful assembly, then the plaintiff' would be

entitled to recover from defendants so participating, if

you find they did participate in such unlawful assembly,

if any, and you will assess the damages in such sum as

in your judgment will compensate the plaintiff for such

injury, pain and suffering.

You are instructed that pain and suffering are natur-

ally connected with all physical injuries and may be

considered as the direct and proximate results thereof,

and when such physical injury results from the neg-
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ligent or willful act of another, a recovery maj be bad

for the pain and suffering connected with such injury,

but at the time of its occurrence and subsequently, such

recovery being in law in the nature of compensatory

damages.

If you believe from the evidence that plaintiff was

shot and physically injured, as alleged in the complaint,

without legal jurisdiction or excuse, ;ind because of

such injun' was either partially or entirely incapac-

itated from pursuing his usual avocation for a liveli-

hood, then the law requires that the person or persons

responsible for the injury shall make compensation to

the person injured for the loss of time which he has

sustained, or in other words, give damages to him for

the loss which he has suffered in his wages or earnings

or diminished capacity to labor as a result of such in-

jury, and if you so find, you should take those matters

into consideration in forming your verdict.

If you believe from the evidence that plaintiff has

sustained a permanent injuiw, as alleged in the com-

plaint, on account of said shooting, and there has been

an impairment of his physical powers which is a per-

manent one, that will cause future suffering and pain,

as well as a prospective decrease in his earning capacity,

I then instruct you that you should take such facts into

consideration as an element of damage in this case. In

this connection I further instruct you that there is no

positive fixed measure of compensation, yet in all such

cases it is the policy of the law that one responsible for

the injury or damage shall make compensation to the
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person iujured for such, prospective loss based upon the

facts and evidence in the case.

You are instructed that if you believe from the evi-

dence that the plaintiff was shot and injured as alleged

in the complaint, then he would be entitled, as an ele-

ment of damages, if damages are awarded, to recover

sucli reasonable sums of money as have been necessarily

incurred by him in treating such injury and in effecting a

cure thereof, and it would be Avholly immaterial whether

such expenses have been paid or not if you believe from

the evidence that they have been incurred by plaintiff,

and the reasonable worth and value thereof must be

determined by you under the evidence.

If you believe from the evidence that plaintiff was

shot and injured as alleged in the complaint, then such

shooting and injury would in law amount to an assault

and battery, and if you believe from the evidence that

such assault and batterA^, if it was committed, was com-

mitted in a spirit of wantonness, recklessness or mal-

iciousness, with no legal excuse or justification, then I

instruct you that the plaintiff is not confined to dam-

ages which are merely compensatory, but he may also

recover what the law terms ''exemplary" or "punitive

damages." I further instruct you that "exemplarv^

damages" and ''punitive damages'' are so called to dis-

tinguish them from compensatory damages or loss sus-

tained, and are inflicted as a kind of punishment

for the Avrong done to the plaintiff with a view of pre-

venting similar injuries or wrongs by others.
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You will remember that the foreg'oiug iustriu-tions

that have related to the facts outside and exclusive of

the matter of release are not to be considered by you

if you should find the release in evidence was in fact

executed and delivered to defendants as alleged by the

defendants. Such a finding would end your considera-

tion of the case and in that event, as before stated, your

verdict would and should be for the defendants.

Bear in mind, therefore, that these instructions and

those of them which pertain to other matters than the

release are for your government in passing upon the

rights of the parties to the action when viewed with

the release left entirely out of your consideration.

As before in effect stated, if yoti determine that the

plaintiff has released his damages when capable of so

doing in law, he should not recover, and your verdict

should be for the defendants.

I instruct you that in this case, although plaintiff has

complained against the defendants jointly, acting with

other persons unl^nown, nevertheless you are not l)0uud

to return a verdict against all of the defendants thus

jointly charged unless by the evidence you believe the

allegations of the complaint to be sustained against

all of the defendants, but I instruct you that you are at

liberty to return a verdict against any one or more of

the defendants, naming him or them in your verdict, if

you believe from the evidence that the allegations of

the complaint are sustained against such one or more of

said defendants.

A nonsuit has been granted against the plaintiff in
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favor of John Ericksoui and J. W. Griflflu, and hence

these two defendants are eliminated from the case.

IVo forms of verdict are handed von and you will

use the one which conforms to your findings and con-

clusion.

After retiring, you will first select a foreman.

You will now retire to consider of your verdict, and

after you have reached one, have your foreman sign the

same and then return into court therewith.

Nome, Alaska, February 3d, 1905.

(Signed) ALFEED S. MOORE,

District Judge.

After the charge of the Court to the jury, and before

the jury had retired to consider their verdict, the de-

fendants, Till Price, Gabe Price, Jafet Lindeberg and

Ohris Tremper, took certain exceptions to the charge of

the Court, as follows:

1. Said defendants excepted to that portion of the

charge to the jury which read as follows:

"The defendants, having pleaded a release of the

defendants as aforesaid, it devolves upon them to prove

its execution and delivery b}' the plaintiif upon the con-

sideration of fSOO therein named being paid to him by

defendants' agent, Hoxsie."

2. Said defendants excepted to that portion of the

charge to the jury which read as follows:

"I instruct you that if a person who has been injured

by the willful, wanton or negligent act of another is

fraudulently induced to sign a release for the damages

I
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sustained, such release will uot operate as a bar to the

prosecutiou of the action for damages to recover for

such injuries."

3. Said defendants excepted to that portion of the

charge to the jury which read as follows:

"And in this case if you believe from the evidence

that the written release offered in evidence by the de-

fendants was signed by the plaintiff at a time when he

was not in a condition to understand what he was do-

ing, then such release would not be binding upon the

plaintiff, and would constitute no defense against the

cause of action set forth in the complaint."

4. Said defendants excepted to that portion of the

charge to the jury which read as follows:

"I also instruct you in this connection, that if you be-

lieve from the evidence that plaintiff received the sum

of five hundred dollars from one Charles Hoxsie acting

as agent for defendants, or any of them, such fact would

be immaterial if you further believe from the evidence

that the said release was fraudulently obtained or was

signed at a time when plaintiff did uot realize w^hat he

was doing, and under these circumstances it would not

be necessary that plaintiff should tender back said

money or repay the same to defendants, but the jury

should, in case they return a verdict for plaintiff, deduct

said sum of $500 from the damages assessed, if they be-

lieve from the evidence that such sum was paid to plain-

tiff."

5. Said defendants excepted to that portion of the

charge to the jury which read as follows:
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"If you shall fiud from a consideration of all the evi-

dence in the case relating to the written release of

damages which has been admitted in eridence that it

was signed, executed and delivered by the plaintiff to

the othei' parties therein named when the plaintiff was

in such a normal condition of mind as to know and

realize the nature and character of the instrument of

release, and that he received the consideration of |500

therein named when his understanding- was capable of

acting normally in the ordinary business affairs of life

and that no fraud or trick was practiced upon him by

Mr. Hoxsie or other person to induce him to sign, ex-

ecute and deliver the same, then I instruct you that the

plaintiff" is bound in law by his own acts and cannot

recover in this action, and your verdict should be for

the defendants."

6. Said defendants excepted to that portion of the

charge to the juiw, which read as follows:

"I further instruct you that if you find from the evi-

dence that the plaintiff had been recently or immediate-

ly before executing said lease using intoxicating liquors,

that fact would not disqualify him from executing a

valid and binding release unless the liquors had, at the

time of the execution and delivery of the release, so

obscured, stupified and impaired his mental faculties

as to render him incapable of knowing the nature and

character of his act."

7. Said defendants excepted to the insertion of the

words '^and without circumvention or fraud on the part

of Mr. Hoxsie," in the instruction Avhich read as follows:
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"If you fiud from the evidence that the plaintiff ex-

ecuted the release knowing at the time the nature and

character of his act, and without circumvention or fraud

on the part of Mr. Hoxsie, as I have before explained to

you, you need go no further in the consideration of the

case, as the release in such event will be an effectual

bar against the plaintiff^s recovery in the action, and

your verdict should then be for the defendants."

8. Said defendants excepted to the giving to the jury

of instruction which read as follows:

"You are instructed that the burden of proof is upon

the defendants to show that Hoxsie paid plaintiff |500'

for the release, and unless the evidence is satisfying to

your minds that plaintiff did receive said sum of money

in full satisfaction of any injuries received, then your

verdict will be for the plaintiff."

9. Said defendants excepted to the giving to the jury

of the instruction, which read as follows:

"You are instructed that if you believe from the evi-

dence that some of the defendants or any of them act-

ing jointly with persons unknown participated in a riot

whereby an assembly of persons were unlawfully con-

gregated together to secure forcible possession of the

California Fraction Mining Claim, and some or one of

said persons participated in such unlawful assembly,

shot and wounded plaintiff, then said defendants so

participating would be liable for any injury inflicted

notwithstanding the fact that they themselves or any

of them did not do the shooting."
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10. Said defendauts excepted to the giving to the

jury of the instruction which read as follows:

"You are instructed that under the evidence in this

case one Finlay Mcintosh with his associates and em-

ployees was entitled to the possession of the California

Fraction Mining Claim on the 15th day of August, 1901,

under an order of the Judge of this Court, and a bond of

ten thousand dollars, approved by said Judge, and if you

believe from the evidence that said defendants, or any

of them, in companj^ with other unknown persons, en-

tered forcibly upon said claim for the purpose of evict-

ing said Mcintosh and his employees therefrom, and

with force and arms did evict them therefrom, then

such an assembly of persons Avas an unlawful assembly

as defined in these instructions."

11. Said defendants excepted to the giving to the

jury of the instruction which read as follows:

"If you believe from the evidence that plaintiff was

shot and injured as alleged in the complaint, then such

shooting and injury would in law amount to an assault

and battery, and if you believe from the evidence that

such assault and battery, if it was committed, was com-

mitted in a spirit of wantonness, recklessness or mal-

iciousness, with no legal excuse or justification, then I

instruct you that the plaintiff is not confined to dam-

ages which are merely compensatory, but he may also

recover what the law terms exemplary or 'punitive'

damages. I further insti'uct you that 'exemplary dam-

ages' and 'punitive damages' are so called to distin-

guish them from compensatory damages or loss sus-
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taiued, and are inflicted as a kind of punishment for the

wrong done to the plaintiff with a view of preventing

similar injuries or wrongs bj' others."

Inasmuch as the foregoing do not appear of record,

the defendants Till Piuce, Gabe Price, Jafet Lindeberg

and Chris Tremper present this, their bill of exceptions,

and ask that the same be settled and allowed.

ALBERT FINK,

IRA D. ORTON,

Attorneys for said Defendants.

Service admitted May 10th, 1905.

GEO. D. SCHOFIELD,

Attorney for Plaintiff.

The foregoing bill of exceptions having been served,

filed and presented for settlement within time allowed

by law and extensions thereof made by orders of Court

and stipulation of counsel, and now being found full,

true and correct, is hereby settled and allowed.

Dated at Nome, Alaska, May 27, twenty-seventh,

1905.

ALFRED S. MOORE,

Judge.

OK—G. D, S.

[Endorsed]: (15) Original. No. 832. In the United

States District Court for the District of Alaska, Second

Division. R. C. Connors, Plaintiff, vs. J. W. Griffin et

al.. Defendant. Bill of Exception of Defendants Till

Price, Gabe Piice, Criss Ttemper and Jafet Lindeberg.

Filed in the Office of the Clerk of the United States
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District Court, Alaska, Second Division, at Nome,

Alaska. May 10, 1905. Geo. V. Borclisenius, Clerk.

By Jno. H. Dunn, Deputy Clerk. Ira D. Orton, Attor-

ney for Defendants. McB. Filed in the Office of the

Clea-k of the United States District Court, Alaska, Sec-

ond Division, at Nome. Alaska. May 27th, 1905. Geo.

Y. Borclisenius. Clerk. By Jno. H, Dunn, Deputy Clerk,

McB.

[Endorsed]: Judgment-roll. No. 832. In the Dis-

trict Court in and for the District of Alaska Second

Division. K. C. Connors, Plaintiff, vs. J. W. Griffin,

Till Price, Jafet Lindetoerg, Frank Price, Gabe Price,

John Erickson and Chris Tremper, Defendants. Spec-

ial, September, 1901, Term. Judgment in Favor of

Plaintiff and Against Defendants J. T. Price, Jafet

Liudeberg, Gabe Price, and Chris Tremper, in the Sum

of 11440.00, with Costs Taxed at |172.20. Judgment

Dated March 6, 1905. Judgment Entered March 6, 1905,

and Docketed March 0. 1905. Judgment-roll. Filed in

the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. May

27, 1905. Geo. Y. Borschsenius, Clerk. By Jno. H
Dunn, Deputy Clerk. McB.
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In the United States District Court for the District of

Alaska, Second Division.

R. C. OONXORS,
Plaintiff,

vs.

TILL PRICE, GABE PRICE, CRIBS ) ^^- ^^^•

W. TREMPER and JAFET LINDE-'

BERG,
Defendants.

Assignment of Errors.

Come now the defendants Till Price, Gabe Price,

Ciriss W, Tremper and Jafet Lindeberg and assign the

following errors as having been committed by the Court

upon the trial and in the proceedings had in the above-

entitled action, uj)on which said defendants do and will

rely upon their writ of error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

1. The Court erred in refusing to give instruction

No. 1, requested by said defendants, to the jury, which

read as follows:

''The jury are instructed to find a verdict in favor of

the defendants Till Price, Gabe Price, Chris Tremper

and -Jafet Lindeberg."

2. The Court erred in refusing to give to the jury

instruction No. 2, requested by said defendants, which

read as follows:

"A release executed, even though it be executed by

one Avho is wholly incompetent by reason of intoxica-

tion to legally execute such release, is not thereby



152 Till Price et al.

rendered void, but merely voidable. In such case, if the

plaintiff desired to void said release, it was his duty

to restore, or offer to restore, within a reasonable time,

everything of value which he received as the considera-

tion for such release, and in the event of his failure to do

so, he will be bound by the release, even though the

jury should believe that he was so intoxicated at the

time of signing it as to be incompetent of executing it."

3. The Court erred in giving the following instruc-

tion to the jury:

"The defendants, having pleaded a release of the de-

fendants as aforesaid, it devolves upon them to prove

its execution and delivery by the plaintiff upon the con-

sideration of 1500 therein named being paid to him by

defendants' agent Hoxsie."

4. The Court erred in giving the following instruc-

tion to the jury:

"I instruct you that if a person who has been injiu-ed

by the willful, wanton or negligent act of another, is

fraudulently induced to sign a release for the damages

sustained, such release will not operate as a bar to the

prosecution of the action for damages to recover for

such injuries."

5. The Court erred in giving the following instruc-

tion to the jury:

"And in this case if you believe from the evidence that

tlie written release offered in evidence by the defend-

ants was signed by tlie plaintiff at a time when he was

not in a condition to understand what he was doing,

then such release would not be binding upon the plain-
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liff and would constitute no defense against the cause

of action set forth in the complaint.''

6. The Court erred in giving the following instruc-

tion to the jury:

"I also instruct you in this connection, that if you be-

lieve from the evidence that plaintiff received the sniu

of five hundred dollars from one Charles Hoxsie, acting

as agent for defendants, or any of them, such fact would

he material if you further believe from the evidence that

the said release was fraudulently obtained or was

f-agned at a time when plaintiff did not realize what he

was doing, and under those circumstances it would not

be necessary that ]ilaintiff should tender back said

money or repay the same to defendants, but the jury

should, in case they return a verdict for plaintiff, de-

duct said sum of |500 from the damages assessed, if they

believe from the evidence that such sum was paid to

plaintiff."

7. The Court erred in giving the following instruc-

tion to the jury:

''If you shall find from a consideration of all the evi-

dence in the case relating to the written release of dam-

ages which has been admitted in evidence that it wa'^

signed, executed and delivered by the plaintiff to the

<)ther parties therein named when the plaintiff was in

such a normal condition of niir.d ns to know and realize

the nature and character of the instrument of release,

and that he received the consideration of |500 herein

named when his understanding was capable of acting

normally in the ordinary business affairs of life, and
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tliat no fraud or trick was practiced upon liim by Mr.

Hoxsie or other person to induce him to sign, execute

and deliver the same, then I instruct you that the plain-

(iff is bound in law by his own acts and cannot recover

in this action and your verdict should be for the de-

fendants."

8. The Court erred in giving the following instruc-

tion to the jury:

"I further instruct you that if you find from the evi-

dence that the plaintiff had been recently or immedi-

ately before executing said release using intoxicating

liquors, that fact would not disqualify him from execut-

ing a valid and binding release unless the liquors had

at the time of the execution and delivery of the release

so obscured, stupified and impaired his mental faculties

as to render him incapable of knowing the nature and

character of his act."

9. The Court erred in inserting the words "and with-

out circumvention or fraud on the part of Mr. Hoxsie"

in the following instruction to the jury:

"If you find from the evidence that the plaintiff exe-

cuted the release knowing at the time the nature and

character of his act, and without circumvention or

fraud on the part of Mr. Hoxsie as I have before ex-

plained to you, you need go no further in the considera-

tion of the case, as the release in such event will be an

( ffectual bar against the plaintiff's recovery in the ac-

tion, and your verdict should then be for the defend-

ants."
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10. The Court erred in girmg the following instruc-

tion to the jury:

"You are instructed that the burden of proof is upon

the defendants to show that Hoxsie paid plaintiff |500

for the release, and unless the evidence is satisfying to

your minds that plaintiff did receive said sum of money

in full satisfaction of any injuries received, then your

verdict will be for the plaintiff."

11. The Court erred in giving the following instruc-

tion to the jury:

''You are instructed that if you believe from the evi-

dence that some of the defendants or any of them, act-

ing jointly with persons unknown, participated in a riot

v.iiereby an assembly of persons were unlawfully con-

gregated together to secure forcible possession of the

California Fraction Mining Claim, and some or one of

said persons participating in such unlawful assembly,

shot and wounded plaintiff, then said defendants so

participating would be liable for any injury inflicted

notwithstanding the fact that they themselves or any

of them did not do the shooting."

12. The Court erred in giving the following instruc-

tion to the jury:

"You are instructed that under the evidence in this

case one Finlay Mcintosh, with his associates and em-

ployees, was entitled to the possession of the California

Fraction Mining Claim on the 15th day of August, 1901,

under an order of the Judge of this court and a bond!

of ten thousand dollars approved by said Judge, and if

vou believe from the evidence that said defendants or
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any of them, in company with other unknown persons,

entered forcibly upon said claim for the purpose of

evicting said Mcintosh and his employees therefrom,

and with force and arms did evict them therefrom, then

such an assembly of persons was an unlawful assembly

as defined in these instructions."

13. The Court erred in giving the following instruc-

tion to the jury:

"If you believe from the evidence that plaintiff was

sliot and injured as alleged in the complaint, then such

shooting and injury would in law amount to an assault

and battery, and if you believe from the evidence that

fuich assault and battery, if it was committed, was com-

mitted in a spirit of wantonness, recklessness or malic-

iousuess, with no legal excuse or justification, then I

instruct you that the plaintiff is not confined to damages

which are merely compensatory, but he may also re-

cover what the law terms 'exemplary' or 'punitive'

damages. I further instruct you that 'exemplary dam-

ages' and 'punitive damagees' are so called to distin-

tlnguish them from compensatory damages or loss sus-

tained, and are inflicted as a kind of punishment for the

wrong done to the plaintiff with a view of preventing

similar injuries or wrongs by others."

14. The Court erred in overruling the objection of the

•lefendants and admitting in evidence the order of the

District Court under date of August 7th, 1901, which

reads as follows:
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''In the United ^States District Court for the District of

Alaska, Second Dimsion.

J. T. PRICE aud CHRIsS W. TREM-,

PER,
j

Plaintiffs,/

vs. I

FINLAY McIXTOSH, PETER :sr(IN-\

TOSH aud C. E. BAYLES,
j

Defendants. (

Order.

Tlie motion of the defendants lierein for the modifi-

cation of the injunction heretofore allowed, coming ou

regularly to be heard this 1st day of August, 1901,

Charles A. Johnson appearing for plaintiffs and W. T.

Hume appearing for defendants, and the Court being

fully advised in the premises; and it appearing to the

Court that said injunction should be modified as prayed

by defendants, now on motion of W. T. Hume for de-

fendants, it is ordered and adjudged that the defendants

be, and tliey are hereby, enjoined and restrained from

working and mining said claims described in the plain-

tiffs' complaint and defendants' answer, or any part

thereof until the final determination of this action, un-

less defendants give a good and sufficient bond to be

approved by this Court to the plaintiffs in the sum of

$10,000.00, conditioned that they will faithfully account

for and pay over to the plaintiffs all gold and golddust

extracted by them from said claim over and above the

actually necessary working expenses in extracting said
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gold and golddust, should said plaintiffs ultimatelj^ pre-

vail in said suit and be ultimately decreed and deter-

mined to be the owners of and entitled to the said min-

ing claim and the gold and golddust extracted there-

from.

It is further ordered and adjudged that in the event

said defendants shall give said bond as above required,

ihey shall be allowed and permitted without interfer-

ence by the plaintiffs, their agents, successors or em-

ployees, to mine and operate that certain piece and par-

cel of land described as follows:

Tlie strip of land lying along th.e easterly side line of

wltat is knoAvn and described in tlie complaint herein as

the Second Bench Claim No. 1 Below Snow Gulch, and

abutting upon the northern side line on Bench No. 1

First Tier; the strip or parcel of land being 1061 feet in

leng-th by 18.7 feet in width on the east end, and 2*9 feet

in width on the west end, and otherv/ise known as the

California Fraction, and to extract gold and golddust

therefrom.

Said defendants shall keep full and correct accounts

of the receipts and disbursements in the conduct and

management of said mining claim above last described;

that said accounts shall at all times be open to the in-

spection of plaintiffs, or their attorneys or legal repre-

sentative at any or all reasonable times; and the de-

fendants shall render a general statement to this Court

(*f the receipts and disbursements of said mine as afor<»-

said on the 10th and 25tli days of each month; the said

claims shall be worked and operated by said defendants
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until the final determination of this action or further

order of this Court.

Done in open court on this 7th day of August, A. D.

1901.

(Signed) AKTHUR IT. NOYES,

Judge of the United States District Court for Alaska,

Second Division."

15. The Court erred in permitting the witness Stev-

ens, over the objection and exception of the defendants,

to testify as to the condition of the plaintiff Connors on

the 20th of October, 1902, and immediately prior there-

to, with reference to the use of intoxicating liquors.

The question, objection, ruling of the Court and the

answer of the witness being as follows:

"Q. State, Mr. Stevens, to the jury, what the condi-

tion of Mr. Connors was on the 201:h of October, 1902.

and immediately prior thereto with reference to the use

of intoxicating liquors.

Mr. ORTON.—Objected to as being irrelevant, imma-

terial and the facts set forth in the reply of the plaintiff

are not sufficient to allow this testimony to be intro-

duced, and that a person's condition at the time of exe-

cuting a paper such as this and immediately prior

thereto,, or several days prior thereto as to the use of

intoxicating liquors is wholly incompetent, irrelevant

and immaterial, and insufficient to void a release such

as has been introduced in evidence in this case by the

defendants.
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The COURT.—I think the defendants' contention as

to the law is all right; but I think the plaintiff is en-

titled to show what the condition of the plaintiff was,

as to whether or not he was competent to enter into a

contract; it is a circumstance which may tend to show

what his mental condition was at the time of entering

into this contract which he has a right to bring before

the jnry. Objection overruled.

(Exception taken by the defendants.)

^\y. ORTON.—The further objection to this question

is that the witness is not presumed to have knowledge

of what his condition was; he has not yet been qualified

to answer as to the condition of tlie plaintiff at that

time.

The COURT.—Objection overruled.

A. He was drinking on the 20th and 21st; I am sure

of that."

tfi. Tlie Court erred in permitting the witness SteA---

ens, over tlie objection and exception of the defendants,

to testify that the plaintiff Connors had been drinking

prior to the 20th of October, 1902. The question, ob-

jection, ruling of the Court and the answer of the wit-

ness being as follows:

"Q. Well, state whether or not he had been drink-

in.g prior to the 20th.

:\rr. ORTON.—Objected to as wholly immaterial and

irrelevant, and not tending to show in any way that he

was intoxicated on the 20th—we object to the evidence



vs. R. C. Connors. 161

as to bis drinking- the day before as incompetent, irrele-

vant and immaterial, and not tending in any way to

show that he was not wholly capable of transacting bus-

iness on the 20th.

The COURT.—It would be competent, perhaps, to

show that lie had been drinking the day before and con-

tinued in such a condition as to render him incompetent

lo transact business on the 20th. Objection overruled.

^^'e will have to give him a chance to show, of course,

what the real condition was; we could not shut this

testimony out entirely.

(Exception reserved by the defendants.)

A. Yes, he was drinking prior to that.

Mr. ORTON.—We move to strike that out as incom-

petent the mere fact that he was drinking prior to that

—the mere fact that a man had been drinking would

not signifying anything nor disqualify him to attend

to business.

The COURT.—Motion overruled. Exception reserved

by defendants."

17. The Court erred in permitting the witness Stev-

ens, over the objection and exception of the defendants,

to testify to what extent the plaintiff Connors had been

drinking the day before the 20th of October, 1902. The

question, objection, ruling of the Court and answer of

the witness being as follows:

''Q. To what extent had he been drinking? To what

extent was he intoxicated immediately prior to that

day?
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^Iv. ORTON.—Yon mean the dav before?

Jlr. HOHOFIELD.—Yes.

:Mr. ORTON.—Defendants object to that as being ir-

relevant, immaterial and incompetent, and not tending

in any way to show that he was incompetent of trans-

acting bnsiness on the day the release was signed.

The COURT.—Objection overrnled. We don't admit

it believing that it follows as a natural seqence, even

if he were drinking the day before lie had become dis-

qualified to enter into a valid contract on the day fol-

lowing.

:\rr. SOHOFIELL).—We do not offer it for that purpose,

if the Court please, but merely as testimony showing

what his condition was leading down to the 20th; that

is all it is offered for the purpose of showing.

The COURT.—Objection overruled. Exception re-

served by defendants.

A. Well, he was drinking and in a drunken condi-

tion i)i-io]* to tliat date."

18. The Court erred in overruling tlie objection in-

terposed by the defendants to the question asked the

vritness Stevens which read as follows:

"Q. Now, explain to the jury what his condition was

as to being under the influence of intoxicating liquors

on the 20th, the 19th and 20th, as to his general capa-

bilities, as you may have observed them on these dates,

2;enerallv, to what extent was he intoxicated?"
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The objection, niling of The Court aud answer of the

witness to said question were as follows:

"^Mr. ORTOX.—Objected to as incomjjetent, irrele-

vant and immaterial, that being a question of law, and

calling for a conclusion, not being a competent ques-

tion at all. and al.^o because it makes this witness an

expert as to what the degree of intoxication was neces-

sary to disqualify a man for the transaction of business,

and the witness has not been qualified as an expert on

intoxication.

Mr. SrHOFIELD.—That is not the purpose of the

question at all. He has testified that he Avas drinking and

in a drunken condition: he has a right to state to the

jury to what extent the man was drunk

—

The COURT.—You have the right to show that, but

T don't think the witness ought to be made the judge of

whether he was incapacitated to enter into a contract

or not. Objection overruled. He may answer this

question if he can.

(Exception reserved by the defendants.)

A. Well, the man was in a staggering condition and

you roiiid see that he had been drinking all the time."

19. The Court erred in overruling the objection of

the defendants to the following question asked the wit-

ness Stevens:

"Q. For what length of time had this condition ex-

isted prior to the 20th?"

The objection, ruling of the Court and answer of the

witness to said question being as follows:
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"Mr. OTvTON.—Objected to as irrelevant, incompe-

tent and immaterial, presuming^ on the face of the ques-

tion that it had existed, is suggestive and leading, and

is not relevant to show that Mr. Connors was incompe-

tent on the 2'Oth.

The OOURT.—That objection is overruled.

(Exception taken bj defendants.)

A. Well, that is pretty hard to tell; I c(mld not ex-

actly tell that; he had been drinking so often; I had

seen him sleeping on chairs and tables, or stretched out

on chairs and tables; I couldn't tell just how long it had

been."

20. The (*ourt erred in perniittiDg the witness Han-

ritty, over the objection and exception of the defendants,

to testify as to the general condition of the plaintiff

Connors on tlie 20th of October, 1002, and for several

days prior tl)ereto, with reference to being in a drunken

condition. The question, objection, ruling of the Court

and answer of the witness being as follows:

"Q. Now, state to the jury what his general condi-

tion was on that date and for several daj^s prior thereto

with reference to being in a drunken condition,

Mr. ORTON.—We object to it as immaterial, and not

tending in any Avay to show that Connors was incompe-

tent through drunkenness or otherwise to execute the

release in evidence here at the time it was executed.

(Objection was overruled and exception reserved by

the defendants.)

A. He was drunk."
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21. The Court erred in overruling the objection of

the defendants to the question asked the Avitness Han-

ritty which read as follows:

"Q. Now, during the times that you saw him two or

three times each day, as you have testified, state to the

jury what his general condition was as you saw him

with reference to being intoxicated or otherwise."

The objection, ruling of the Court and answer of the

witness to said question being as follows:

"Mr. ORTO'N.—^Oibjected to as incompetent, irrelevant

and immaterial, and as not tending in any way to show

that he was intoxicated at the time the release was ex-

ecuted or incapable and disqualified to transact busi-

ness, or to execute the release at the time it was ex-

ecuted.

(Objection overruled and exception reserved by the

defendants.)

A. On what date was this?

Q. On the 20th, and immediately prior thereto.

A. Well, he was drunk every time I seen him, for

several nights and days; I only seen him sober in the

first two or three days I was in town, but he looked then

like he had been drinking before then."

22. The Court erred in overruling the objection of

the defendants to the question asked the witness Han-

ritty, which read as follows:

"Q. Now, to what extent would you say he was

drinking, Mr. Hanritty; describe what seemed to be

his general condition to the jury on the dates mentioned,

the 26th, and immediately prior thereto."
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The objection, ruling of the Court and answer of the

witness being as follows:

Mr. ORT'ON.—^Objected to as incompetent, irrelevant

and immaterial. He is asked his general condition, to

describe his condition in a general way for a number of

days. That would not tend to show that he was not in

such a condition in any way as to be unable to execute

this release at the time it was executed.

(Objection overruled and exception taken by the de-

fendants.)

(No answer.)

Q. Generally, what was his condition. You say he

was drinking? A. Yes, sir."

23. The Court erred in permitting the witness Kelly,

over the objection and exception of the defendants, to

testify as to whether or not the plaintiff Connors had

been drinking immediately prior to the 20th of October,

1S02. The question, objection, ruling of the Court and

answer of the witnesis being as follows:

"Q. Do you know whether or not he had been drink-

ing immediately prior to the 20th day of October, 1902?

Answer that by yes or no.

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and not tending in anywise to show

that he was not competent to execute this release on the

date on which it was executed.

(Objection overruled, and exception reserved by the

defendants.)

A. Yes, sir."
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24. The Court erred in permitting the witness Kelly,

over the exceptions of the defendants, to testify to what

extent the plaintiff Connors was drinking up to that

time and immediately prior to the 20th of October, 1902.

The question, objection, ruling of the Court and answer

of the witness being as follows:

"Q. State to what extent he was drinking up to that

time, immediately prior to the 20th.

Mr. ORTO'N.—Objected to as immaterial, irrelevant

and incompetent, and not tending to shov>' his condition

was not such as to render him incapable to sign the re-

lease at the date it was signed, nor is it shown to be

within the knowledge of the witness.

(Objection overruled and exception reserved by the

defendants.)

A. Well, he was drinking every time I seen him,

drinking every day, every time he could get one; I never

seen him refuse one."

25. The Court erred in permitting the witness Kelly,

over the objection and exception of the defendants, to

testify whether or not in a general way the plaintiff

Connors was drinking heavily on the forenoon of Oct-

ober 20th. The question, objection, ruling of the Court

and answer of the witness being as follows:

''Ci. Do you know whether or not in a general way he

was drinking heavily that forenoon?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial, and not the way to prove drunkenness.
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(Objection overruled and exception reserved by the

defendants.)

A. Yes, he was; him and I had three or four together,

and I seen him at the bar six or seven times before

that." I

26. The Court erred in overruling the abjection of

the defendants to the question propounded to the plain-

tiff Connors when recalled in rebuttal, reading as fol-

lows:

"Q. State to the jury what his general condition was

when he came to get you to go and talk to Charlie

Hoxsie."

Tlie objection, ruling of the Court and answer of the

witness being as follows:

"Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and has no bearing upon any of the

issues in this case.

Mr. SCHO'FIELD.—The purpose of it is to show that

Maher would come to the plaintiff in this case and pro-

ceed to set up the drinks to this plaintiff and continue

to do so until he got in a condition to go dwn and talk

with Hoxsie. That is the purpose of it.

Mr. ORTON.—That would be wholly incompetent, ir-

relevant and immaterial, and tending in no way to show

that the man was drinking at the time he signed this

release.

The COURT.—Objection overruled, exception taken

by defendants.

A. Well, the first time he came we had some drinks
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together; he bought some drinks, and he told me after

we had had two drinks together that Hoxsie wanted to

see me. We stayed together for a little while and then

he set 'em up again once or twice, and then he wanted

me to go up and see Hoxsie again. He said he didn't

know what Hoxsie wanted me for; I didn't know about

going up there, and so I didn't go then."

27. The Court erred in denying the defendants' mo-

tion to sti'ike out the answer to the question mentioned

in assignment No. 26, and in stating after his ruling in

the presence of the jury, the following: "It is for the

jury to determine whether he was sent out as a sort of

decoy duck or not."

The motion and ruling of the Court thereon being as

follows

:

"Mr. OKTON.—I now move to strike out the last an-

swer as being wholly irrelevant for the purpose stated

by counsel. The mere fact that these men had a couple

of drinks togethei* down town has nothing to do

with the fact of this man being drunk when he signed

the release. This is some days previous, as I under-

stand the testimony, to the signing of the release.

The COURT.—Motion denied; it is for the jury to

determine whether he was sent out as a sort of decoy

duck or not."

28. The Court erred in permitting the plaintiff Con-

nors over the objection of the defendants, to answer the

following question:
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"Q. Now, state whether or not, Mr. Connors, at any

time or place or any occasion you knowingly signed a

release whereby you understood you were settling or

compromising with the defendants in this case for the

damages due to you on account of the injury received

by you in the Glacier creek riots, as complained of in

this case?"

The objection, ruling of the Court and answer of the

witness being as follows:

Mr. OKTON.—That is objected to because that is the

very issue that we are trying in this case—that is the

very question which the jury are here to try, and this

calls for the conclusion which the jury alone are to an-

swer by their verdict. That is the conclusive question.

It is objected to as calling for the conclusion of the

witness upon the law, and also as being a compound

and complex question. The release speaks for itself as

to its subject

—

(Objection overruled. Exception taken by defend-

ants.)
J

A. I never remembered of signing any release."

Wherefore the said defendants pray that said judg-

ment be reversed, and that they be restored to all things

they have lost thereby.

IRA D. ORTOX,

ALBERT FIXK,

Attorneys for said Defendants.

[Endorsed]: No. 832. Original. In the United

States District Court for the District of Alaska, Second
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Division. E. C. Oonnors, Plaintiff, vs. Till Price et al.,

Defendants. Assignment of Errors. Filed in the Office

of the Clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. May 13, 1905. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for Defendants. McB.

In the United States District Court for the District of

Alaska, Seeond Dirision.

R. O. CONNORS, \

Plaintiff,

vs.

No.832.
TILL PRICE, GABE PRICE, CRISS

W. TREMPER and JAFET LINDE-

BERG,
Defendants.

Petition for Writ of Error and Order Allowing Same.

Come now the defendants Till Price, Gabe Price, Criss

W. Tremper, and Jafet Lindeberg, and feeling them-

selves aggrieved by the judgment made and entered

herein on the 6th day of ^Slarch, 1905, petition the Court

to allow them a writ of error herein to the United States

Circuit Court of Appeals for the Ninth Circuit, and fur-

ther pray the Court to fix the amount of security to be

given by them on said writ of error.

Dated Nome, Alaska, May 13, 1905.

ALBERT FINK,

IRA D. ORTON,
Attorneys for said Defendants.
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Order.

The foregoing petition for writ of error is liereby al-

lowed; the said defendants are to give a bond in the

sum of twenty-five hundred dollai's conditioned accord-

ing to law, to be approved by the undersigned Judge of

this court, and when so given and approved, to operate

as a supersedeas.

Done at Nome, Alaska, May 13, 1905.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : No. 832. In the United States District

Court for the District of Alaska, Second Division. R.

C. Connors, Plaintiff, vs. Till Price et al., Defendants.

Petition for Writ of Error and Order Allowing Same.

Filed in the Office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

May 13, 1905. Geo. V. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy Clerk. Ira D. Orton, Attorney for .

Vol. 3, Orders and Judgments, page 240. McB.
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/» the Vnifed States District Court for the District of

Alaska, Seco)ii} Diiisiou.

R. C. COXXORS,
Plaintiff.

vs.

TILL PRICE, GABE PRICE, CRISS
TREMPER and JAFET LIXDE-
BERG,

Defendants.

Bond on Writ of Error.

Know all men hj these presents, that we. Till Price,

Gabe Price, Criss Tremper and Jafet Lindeberg, as prin-

cipals, and Eugene Chilberg and A. F. Guinan, as sure-

ties are held and finnly bound unto R. C. Connors, plain-

tiff in the above-entitled action, in the sum of twenty-five

hundred dollars for the payment of which well and truly

to be made, we bind ourselves, our and each of our heirs,

executors, administrators and assigns, firmly by these

presents.

Sealed with our seals and dated this 13th day of May,

1905.

Whereas, lately at a session of the United States Dis-

trict Court, in an action pending in said court between

R. C. Connors, plaintiff, and Till Price, Gabe Price, Criss

Tremper and Jafet Lindeberg, defendants, a judgment

was on March 6th, 1905, rendered and entered in favor of

said plaintiff and against said defendants, and said de-

fendants having obtained from said District Court an
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order allowing a writ of error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, to review

said judgment, and a citation directed to the said R. C.

Connors is about to be issued citing and admonishing

him to be and appear at the United States Circuit Court

of Appeals for the Ninth Circuit, at San Francisco,

State of California.

Now, therefore, the condition of the above obligation

is such that if the said Till Pl'ice, Gabe Price, Criss

Tremper and Jafet Lindeberg, defendants, shall pros-

ecute their said writ of error to effect and answer all

damages and costs if they fail to make their plea good,

then this obligation shall be void; otherwise it shall

remain in full force and effect.

JAFET LINDEBERG.

By IRA D. ORTON, [Seal]

His Attorney.

TILL PRICE.

By ALBERT FINK, Atty. [Seal]

GABE PRICE.

By ALBERT FINK, Atty. [Seal]

CIHRIS TREMPER
By ALBERT FINK, Atty. [Seal]

[Seal]

[Seal]EUGENE CHILBERG.

A. F. GUINAN. [Seal]
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Iss.
United States of America,

District of Alaska.

Eugene Ohilberg and A. F. Guinan, being first duly

sworn, each deposes and says, that he is one of the

sureties to the foregoing bond; that he is worth the

sum of twenty-five hundred dollars, over and above all

debts and liabilities and exclusive of property exempt

from execution.

EUGENE OHILBERG.

A. P. GUINAN.

Subscribed and sworn to before me this 13th day of

May, 1905.

[Notarial Seal] O. G. OOWDEiN,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

The foregoing bond is hereby approved in open court

this 13th day of May, 1905.

ALFRED S. MOOUE,

Judge.

[Endorsed] : No. 832. In the United States District

Court for the District of Alaska, Second Division. R.

C. Connors, Plaintiff, vs. Till Price et al.. Defendants.

Bond on Writ of Error. Filed in the Office of the Clerk

of the United States Distinct Court, Alaska, Second

Division, at Nome, Alaska. May 13, 1905. Geo. V.

Borchsenius, Clerk. By Juo. H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for . Civil Bonds No. 3,

page 89. McB.
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Writ of Error (Copy).

UNITED STATES OF AMERIOA^ss.

The President of the United States of America, to the

Honorable the Judge of the United States District

Oourt for the District of Alaska, Second Division,

Greeting:

Because in the record and proceedings, as also in the

rendition, of the judgment of a plea which is in the said

District Court, before you, between R. C Connors, plain-

tiff, and Till Price, Gabe Price, Clnss Tremper and Jafet

Lindeberg, defendants, a manifest error hath happened

to the great damage of the said Till Price, Gabe Price,

Oriss Tremper and Jafet Lindeberg, plaintiffs in error,

as by their complaint appears.

We, being willing that error, if any hath been, should

be duly corrected and full and speedy justice be done

to the parties aforesaid, in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, and all things concerning the same, to

the Justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the city and county of

San Francisco, in the State of California, together with

this writ, so as to have the same at the said place in

said circuit on the 10th day of June, 1905, that the

record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further to

be done therein to correct these errors what of right and
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according- to the laAvs and customs of the United States

should be done.

Witness the Honorable MELiVILLE W. FULLEE,

Chief Justice of the Supreme Court of the United States,

this 13th day of :\ray, 1905.

Attest my liand and seal of the United States Dis-

trict Court for the District of Alaska, Second Division,

at the clerk's office at Nome, Alaska, this 13th daj' of

May, 1905.

[Seal of Court] GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Jno. H. Dunn,

Deputy Clerk.

Allowed this 13th day of May, 1905.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

The foregoing- being a true copy of writ of error was

lodged in the clerk's office of the District Court, District

of Alaska, Second Division, this 13th day of May, 1905.

GEO. V. BORCHSENIUS,

Clerk District Court, District of Alaska, Second Div-

ision.

By Thos. H. Dunn,

Deputy Clerk.

[Endorsed]: No. 832. In the United States District

Court for the District of Alaska, Second Division. R.
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C. Connors, Plaintiff, vs. Till Price et al., Defendants.

Lodged Copy Writ of Error. Filed in the Office of the

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. May 13, 1905. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for Defendant.

/;; the District Court hi (uid for the District of Alaska, Sec-

ond Division.

K. C. CONNORS,
Plaintiffs,

vs.

J. W. GKIFFIN, TILL PIUCE, JAFET I ^^ ^^^
LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON
and CHRIS TREMPER,

Defendants.

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the fore-

lioing' typewritten pages, from 1 to 132, both inclusive,

is a true and exact transcript of the judgment-roll con-

sisting of the conii)laint, summons, alias summons, an-

swer, rc])ly answer of defendant Griffin, separate

nnswer of Jafet Lindeberg, reply to separate answer

of Lindeberg, amended answer of J. W. Griffin, re-

jdy to amended answer of Griffin, and amended

reply to answer of Price et al.. minute order, non-

f-'uit of J. W. Griffin and John Erickson, verdict,
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judgiiient, bill of exceptions, assigiiment of errors, peti-

tion for writ of error and order allowing same; and

bond on writ of error, and lodged copy writ of error in

the case of R. C. Connors vs. J. W. Griffin, Till Price,

Jafet Lindeberg, Frank Price, Gabe Price, John Erick-

sou and Chris Tremper, number 832'—Civil, and of the

whole thereof as appears from the records and files in

my office at Nome, Alaska; and further certify that the

original writ of error and the original citation in the

above-entitled cause are attached to this transcript.

Cost of transcript, $39.50, paid by Ira D. Orton, at-

torney for defendants.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 19th day of June, A.

D. 1905.

[Seal] GEO. Y. BORCHSENIUS,

Clerk.

Angus McBride,

Deputy Clerk.

Writ of Error (Originil).

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Honorable the Judge of the United States District

Court for the District of Alaska, Second Division,

Greeting:

Because in the record and proceedings, as also in the

1 endition of the judgmen of a plea which is in the said

District Court, before you, between R. C. Connors,
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plaintiff, and Till Price, Gabe Price, Ctiss Tremper and

Jafet Lindeberg-, defendants, a manifest error hath

happened to the great damage of the said Till Price,

Gabe Price, Ciriss Tremper and Jafet Lindeberg, plain-

tiffs in error, as by their complaint appears.

We, being willino that error, if any hath been, should

be dnly corrected and full and speedy justice be done

to tlie parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your

seal, distinctlj^ and openly, you send the record and pro-

ceedings aforesaid, and all things concerning the same,

to the Justices of the United States Circuit Court of

Appeals for the Ninth Circuit, in the City and County

of San Francisco, in the State of California, together

with this writ, so as to have the same at the said place

in said circuit on the 10th day of June, 1905, that the

record and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to be

(lone therein to correct these errors what of right and

according to the laws and customs of the United States,

should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 13th day of May, 1905.

Attest my hand and seal of the United States District

Court for the District of Alaska, Second Division, at
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the clerk's office at Nome, Alaska, this 13th day of May,

1905.

[Seal] GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Jno. H. Dunn,

Deputy Clerk.

Allowed this 13th day of May, 1905.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Endorsed] : No. 832. Original. In the United

States District Court, for the District of Alaska, Second

Division. R. C. Connors, Plaintiff, vs. Till Price et al.,

Defendants. Writ of Error.

Citation.

UNITED STATES OF AMERICA—ss.

To R. C. Connors, Greeting:

You are hereby cited and admonished to be and ap-

pear at a term of the United States Circuit Court of Ap-

l)eals for the Ninth Circuit to be holden in the city of

San Francisco, on the 10th day of June, 1905, pursuant

to a writ of error filed in the clerk's office of the Dis-

trict Court of the United States, for the District of Al-

aska, Second Division, wherein Till Price, Gabe Price.

Criss Tremper and Jafet Lindeberg are plaintiffs in
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error, and you are defendant in error, to show cause, if

any there be, why the judgment in the said writ of er-

ror mentioned should not be corrected and speedy jus-

tice should not be done in that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 13th day of May, 1905.

ALFRED S. MOORE,

Judg-e of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Seal] Attest: GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Jno. H. Dunn,

Deputy Clerk.

Personal service of foregoing citation admitted June

5th, 1905.

GEO. D. SCHOFIELD,

Attorney for Defendant in Error.

[Endorsed]: 832. In the United States District

Court, for the District of Alaska, Second Division. R.

C. Connors, Plaintiff, vs. Till Price et al., Defendants.

Citation.

[Endorsed]: No. 1215. United States Circuit Court

of Appeals for the Ninth Circuit. Till Price, Gabe
Price, Criss Tremper and Jafet Lindeberg, Plaintiffs in
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Error, vs. R. <'. Conuors, Defendant in Error. Tran-

script of Record. Upon Writ of Error to ttie United

^'tates District Court for tlie District of Alaska, Second

Division,

Filed July 12, 1905.

F. D. MONCKTON,

Clerk.




